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[Like Hawkins and McGee this case also has to do with a surgery that went wrong. This
time the defendant was promised a nose that would enhance her appearance. The result
was a disfigured and deformed nose. The jury found the surgeon guilty of contract
breach, but innocent of negligence. The court must determine the appropriate damages.
The plaintiff has given up the claim to expectation damages. The defendant wants only
reliance damages. How should reliance damages be determined?]
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OPINIONBY: KAPLAN

The plaintiff patient secured a jury verdict of $13,500 against the defendant surgeon for
breach of contract in respect to an operation upon the plaintiff's nose. The substituted
consolidated bill of exceptions presents questions about the correctness of the judge's
instructions on the issue of damages.

The declaration was in two counts. In the first count, the plaintiff alleged that she, as
patient, entered into a contract with the defendant, a surgeon, wherein the defendant
promised to perform plastic surgery on her nose and thereby to enhance her beauty and
improve her appearance; that he performed the surgery but failed to achieve the
promised result; rather the result of the surgery was to disfigure and deform her nose, to
cause her pain in body and mind, and to subject her to other damage and expense. The
second count, based on the same transaction, was in the conventional form for
malpractice, charging that the defendant had been guilty of negligence in performing the
surgery. Answering, the defendant entered a general denial.

On the plaintiff's demand, the case was tried by jury. At the close of the evidence, the
judge put to the jury, as special questions, the issues of liability under the two counts,
and instructed them accordingly. The jury returned a verdict for the plaintiff on
the contract count and for the defendant on the negligence count. The judge then
instructed the jury on the issue of damages.

As background to the instructions and the parties' exceptions, we mention certain facts as
the jury could find them. The plaintiff was a professional entertainer, and this was
known to the defendant. The agreement was as alleged in the declaration. More
particularly, judging from exhibits, the plaintiff's nose had been straight, but long and
prominent; the defendant undertook by two operations to reduce its prominence and
somewhat to shorten it, thus making it more pleasing in relation to the plaintiff's other
features. Actually the plaintiff was obliged to undergo three operations, and her
appearance was worsened. Her nose now had a concave line to about the midpoint, at



which it became bulbous; viewed frontally, the nose from bridge to midpoint was
flattened and broadened, and the two sides of the tip had lost symmetry. This
configuration evidently could not be improved by further surgery. The plaintiff did not
demonstrate, however, that her change of appearance had resulted in loss of
employment. Payments by the plaintiff covering the defendant's fee and hospital
expenses were stipulated at $622.65.

The judge instructed the jury, first, that the plaintiff was entitled to recover her out-of-
pocket expenses incident to the operations. Second, she could recover the damages
flowing directly, naturally, proximately, and foreseeably from the defendant's breach of
promise. These would comprehend damages for any disfigurement of the plaintiff's nose
-- that is, any change of appearance for the worse -- including the effects of the
consciousness of such disfigurement on the plaintiff's mind, and in this connection the
jury should consider the nature of the plaintiff's profession. Also consequent upon the
defendant's breach, and compensable, were the pain and suffering involved in the third
operation, but not in the first two. As there was no proof that any loss of earnings by the
plaintiff resulted from the breach, that element should not enter into the calculation of
damages.

By his exceptions the defendant contends that the judge erred in allowing the jury to take
into account anything but the plaintiff's out-of-pocket expenses (presumably at the
stipulated amount). The defendant excepted to the judge's refusal of his request for a
general charge to that effect, and, more specifically, to the judge’s refusal of a charge that
the plaintiff could not recover for pain and suffering connected with the third operation
or for impairment of the plaintiff's appearance and associated mental distress.

The plaintiff on her part excepted to the judge's refusal of a request to charge that the
plaintiff could recover the difference in value between the nose as promised and the nose
as it appeared after the operations. However, the plaintiff in her brief expressly waives
this exception and others made by her in case this court overrules the defendant's
exceptions; thus she would be content to hold the jury's verdict in her favor.

We conclude that the defendant's exceptions should be overruled.

It has been suggested on occasion that agreements between patients and physicians by
which the physician undertakes to effect a cure or to bring about a given result should be
declared unenforceable on grounds of public policy. ... But there are many decisions
recognizing and enforcing such contracts, ... and the law of Massachusetts has treated
them as valid, although we have had no decision meeting head on the contention that
they should be denied legal sanction. ... These causes of action are, however, considered
a little suspect, and thus we find courts straining sometimes to read the pleadings as
sounding only in tort for negligence, and not in contract for breach of promise, despite
sedulous efforts by the pleaders to pursue the latter theory.

It is not hard to see why the courts should be unenthusiastic or skeptical about the



contract theory. Considering the uncertainties of medical science and the variations
in the physical and psychological conditions of individual patients, doctors can seldom
in good faith promise specific results. Therefore it is unlikely that physicians of even
average integrity will in fact make such promises. Statements of opinion by the
physician with some optimistic coloring are a different thing, and may indeed have
therapeutic value. But patients may transform such statements into firm promises in their
own minds, especially when they have been disappointed in the event, and testify in that
sense to sympathetic juries. If actions for breach of promise can be readily maintained,
doctors, so it is said, will be frightened into practising "defensive medicine."” On the
other hand, if these actions were outlawed, leaving only the possibility of suits for
malpractice, there is fear that the public might be exposed to the enticements of
charlatans, and confidence in the profession might ultimately be shaken. See Miller, The
Contractual Liability of Physicians and Surgeons, 1953 Wash. L. Q. 413, 416-423. The
law has taken the middle of the road position of allowing actions based on alleged
contract, but insisting on clear proof. Instructions to the jury may well stress this
requirement and point to tests of truth, such as the complexity or difficulty of an
operation as bearing on the probability that a given result was promised.

If an action on the basis of contract is allowed, we have next the question of the measure
of damages to be applied where liability is found. Some cases have taken the simple
view that the promise by the physician is to be treated like an ordinary commercial
promise, and accordingly that the successful plaintiff is entitled to a standard measure of
recovery for breach of contract -- "compensatory™ (“expectancy") damages, an amount
intended to put the plaintiff in the position he would be in if the contract had been
performed, or, presumably, at the plaintiff's election, "restitution” damages, an amount
corresponding to any benefit conferred by the plaintiff upon the defendant in the
performance of the contract disrupted by the defendant's breach.... Thus in Hawkins v.
McGee, 84 N. H. 114, the defendant doctor was taken to have promised the plaintiff to
convert his damaged hand by means of an operation into a good or perfect hand, but the
doctor so operated as to damage the hand still further. The court, following the usual
expectancy formula, would have asked the jury to estimate and award to the plaintiff the
difference between the value of a good or perfect hand, as promised, and the value of the
hand after the operation. (The same formula would apply, although the dollar result
would be less, if the operation had neither worsened nor improved the condition of the
hand.) If the plaintiff had not yet paid the doctor his fee, that amount would be deducted
from the recovery. There could be no recovery for the pain and suffering of the
operation, since that detriment would have been incurred even if the operation had been
successful; one can say that this detriment was not "caused"” by the breach. But where the
plaintiff by reason of the operation was put to more pain than he would have had to
endure, had the doctor performed as promised, he should be compensated for that
difference as a proper part of his expectancy recovery. It may be noted that on an
alternative count for malpractice the plaintiff in the Hawkins case had been nonsuited;
but on ordinary principles this could not affect the contract claim, for it is hardly a
defence to a breach of contract that the promisor acted innocently and without
negligence.. ...



For breach of the patient-physician agreements under consideration, a recovery limited
to restitution seems plainly too meager, if the agreements are to be enforced at all. On
the other hand, an expectancy recovery may well be excessive. The factors, already
mentioned, which have made the cause of action somewhat suspect, also suggest
moderation as to the breadth of the recovery that should be permitted. Where, as in the
case at bar and in a number of the reported cases, the doctor has been absolved of
negligence by the trier, an expectancy measure may be thought harsh. We should recall
here that the fee paid by the patient to the doctor for the alleged promise would usually
be quite disproportionate to the putative expectancy recovery. To attempt, moreover, to
put a value on the condition that would or might have resulted, had the treatment
succeeded as promised, may sometimes put an exceptional strain on the imagination of
the fact finder. As a general consideration, Fuller and Perdue argue that the reasons for
granting damages for broken promises to the extent of the expectancy are at their
strongest when the promises are made in a business context, when they have to do with
the production or distribution of goods or the allocation of functions in the market place;
they become weaker as the context shifts from a commercial to a noncommercial field.
46 Yale L. J. at 60-63.

There is much to be said, then, for applying a reliance measure to the present facts, and
we have only to add that our cases are not unreceptive to the use of that formula in
special situations. We have, however, had no previous occasion to apply it to patient-
physician cases.

The question of recovery on a reliance basis for pain and suffering or mental distress
requires further attention. We find expressions in the decisions that pain and suffering
(or the like) are simply not compensable in actions for breach of contract. The defendant
seemingly espouses this proposition in the present case. True, if the buyer under a
contract for the purchase of a lot of merchandise, in suing for the seller's breach, should
claim damages for mental anguish caused by his disappointment in the transaction, he
would not succeed; he would be told, perhaps, that the asserted psychological injury was
not fairly foreseeable by the defendant as a probable consequence of the breach of such a
business contract... But there is no general rule barring such items of damage in actions
for breach of contract. It is all a question of the subject matter and background of the
contract, and when the contract calls for an operation on the person of the plaintiff,
psychological as well as physical injury may be expected to figure somewhere in the
recovery, depending on the particular circumstances. ...Suffering or distress resulting
from the breach going beyond that which was envisaged by the treatment as agreed,
should be compensable on the same ground as the worsening of the patient's conditions
because of the breach. Indeed it can be argued that the very suffering or distress
"contracted for" -- that which would have been incurred if the treatment achieved the
promised result -- should also be compensable on the theory underlying the New York
cases. For that suffering is "wasted" if the treatment fails. Otherwise stated,
compensation for this waste is arguably required in order to complete the restoration of
the status quo ante.



In the light of the foregoing discussion, all the defendant's exceptions fail: the plaintiff
was not confined to the recovery of her out-of-pocket expenditures; she was entitled to
recover also for the worsening of her condition, and for the pain and suffering and
mental distress involved in the third operation. These items were compensable on either
expectancy or a reliance view. We might have been required to elect between the two
views if the pain and suffering connected with the first two operations contemplated by
the agreement, or the whole difference in value between the present and the promised
conditions, were being claimed as elements of damage. But the plaintiff waives her
possible claim to the former element, and to so much of the latter as represents the
difference in value between the promised condition and the condition before the
operations.

Defendant's exceptions overruled.
e 3k

1. Why is the judge reticent to apply expectations damages to agreements in the
physician patient context? Does this lead to efficient contracting?

2. Judge indicated that recovery could cover out of pocket expenses, foreseeable
damages, and pain and suffering in third operation. How do the elements of
expectation damages differ from the elements of damages that were permitted in
this case?

3. Why was the pain and suffering for the third operation included but not the first
two?

4. When the amount paid is disproportionate to the gain, is there reason to suggest
reliance damages as the appropriate compensation?

5. Should damages for pain and suffering be barred in a breach of contract case?



