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[Grand Central Terminal in New York City had been designated a national landmark. 
This gave the landmark commission control over proposed renovations to the terminal. 
Penn Central Transportation (PCT), the owner, requested permission from the landmark 
commission to build a tower over the terminal. PCT had entered into an agreement with 
UGP Properties to build and lease a multistory tower over the station. It was expected 
that the agreement would produce net profits for PCT.  Based on aesthetic reasons, the 
renovation was denied. PCT claimed that the denial resulted in a taking by eliminating a 
profitable opportunity.  The trial court issued an injunction against the commission 
because the cost associated with the current use of the terminal seemed to exceed the 
revenues. The appeals court disagreed. It found that costs and benefits had not been 
accurately attributed to the operation of the terminal, and that the current use was 
profitable.  Therefore, the denial did not result in a taking.  
 The Supreme Court must decide if the denial of an opportunity which produces a 
less than maximum but reasonable rate of return results in a taking. It must also decide 
whether landmark status imposes an unreasonable burden on the few for the benefit of 
the many.] 
 
 
JUDGES: BRENNAN, J., delivered the opinion of the Court, in which STEWART, 
WHITE, MARSHALL, BLACKMUN, and POWELL, JJ., joined. REHNQUIST, J., 
filed a dissenting opinion, in which BURGER, C. J., and STEVENS, J., joined. 
 
OPINION:  MR. JUSTICE BRENNAN delivered the opinion of the Court. 
  
The question presented is whether a city may, as part of a comprehensive program to 
preserve historic landmarks and historic districts, place restrictions on the development 
of individual historic landmarks -- in addition to those imposed by applicable zoning 
ordinances -- without effecting a "taking" requiring the payment of "just compensation." 
Specifically, we must decide whether the application of New York City's Landmarks 
Preservation Law to the parcel of land occupied by Grand Central Terminal has "taken" 
its owners' property in violation of the Fifth and Fourteenth Amendments. 
 
I 
 
A 
 
Over the past 50 years, all 50 States and over 500 municipalities have enacted laws to 
encourage or require the preservation of buildings and areas with historic or aesthetic 
importance. These nationwide legislative efforts have been precipitated by two concerns. 
The first is recognition that, in recent years, large numbers of historic structures, 
landmarks, and areas have been destroyed without adequate consideration of either the 



values represented therein or the possibility of preserving the destroyed properties for 
use in economically productive ways. The second is a widely shared belief that 
structures with special historic, cultural, or architectural significance enhance the quality 
of life for all. … 
… 
 
The New York City law is typical of many urban landmark laws in that its primary 
method of achieving its goals is not by acquisitions of historic properties, n6 but rather by 
involving public entities in land-use decisions affecting these properties and providing 
services, standards, controls, and incentives that will encourage preservation by private 
owners and users. …, the major theme of the law is to ensure the owners of any such 
properties both a "reasonable return" on their investments and maximum latitude to use 
their parcels for purposes not inconsistent with the preservation goals. 
 
 
 
n6 The consensus is that widespread public ownership of historic properties in urban 
settings is neither feasible nor wise. Public ownership reduces the tax base, burdens the 
public budget with costs of acquisitions and maintenance, and results in the preservation 
of public buildings as museums and similar facilities, rather than as economically 
productive features of the urban scene. See Wilson & Winkler, The Response of State 
Legislation to Historic Preservation, 36 Law & Contemp. Prob. 329, 330-331, 339-340 
(1971). 
 
 … 
 
Final designation as a landmark results in restrictions upon the property owner's options 
concerning use of the landmark site. First, the law imposes a duty upon the owner to 
keep the exterior features of the building "in good repair" to assure that the law's 
objectives not be defeated by the landmark’s falling into a state of irremediable disrepair. 
… . Second, the Commission must approve in advance any proposal to alter the exterior 
architectural features of the landmark or to construct any exterior improvement on the 
landmark site, thus ensuring that decisions concerning construction on the landmark site 
are made with due consideration of both the public interest in the maintenance of the 
structure and the landowner's interest in use of the property. … 
 
In the event an owner wishes to alter a landmark site, three separate procedures are 
available through which administrative approval may be obtained. First, the owner may 
apply to the Commission for a "certificate of no effect on protected architectural 
features"… 
 
Second, the owner may apply to the Commission for a certificate of "appropriateness." 
… Such certificates will be granted if the Commission concludes -- focusing upon 
aesthetic, historical, and architectural values -- that the proposed construction on the 
landmark site would not unduly hinder the protection, enhancement, perpetuation, and 
use of the landmark. … The final procedure -- seeking a certificate of appropriateness on 



the ground of "insufficient return,” … provides special mechanisms, which vary 
depending on whether or not the landmark enjoys a tax exemption, n13 to ensure  that 
designation does not cause economic hardship. 
 
 
 
n13 If the owner of a non-tax-exempt parcel has been denied certificates of 
appropriateness for a proposed alteration and shows that he is not earning a reasonable 
return on the property in its present state, the Commission and other city agencies must 
assume the burden of developing a plan that will enable the landmark owner to earn a 
reasonable return on the landmark site. The plan may include, but need not be limited to, 
partial or complete tax exemption, remission of taxes, and authorizations for alterations, 
construction, or reconstruction appropriate for and not inconsistent with the purposes of 
the law. … The owner is free to accept or reject a plan devised by the Commission and 
approved by the other city agencies. … If he rejects the plan, the Commission may 
recommend that the city proceed by eminent domain to acquire a protective interest in 
the landmark, but if the city does not do so within a specified time period, the 
Commission must issue a notice allowing the property owner to proceed with the 
alteration or improvement as originally proposed in his application for a certificate of 
appropriateness. 
 
Tax-exempt structures are treated somewhat differently. They become eligible for 
special treatment only if four preconditions are satisfied: (1) the owner previously 
entered into an agreement to sell the parcel that was contingent upon the issuance of a 
certificate of approval; (2) the property, as it exists at the time of the request, is not 
capable of earning a reasonable return; (3) the structure is no longer suitable to its past or 
present purposes; and (4) the prospective buyer intends to alter the landmark structure. In 
the event the owner demonstrates that the property in its present state is not earning a 
reasonable return, the Commission must either find another buyer for it or allow the sale 
and construction to proceed. 
… 
 
 
Although the designation of a landmark and landmark site restricts the owner's control 
over the parcel, designation also enhances the economic position of the landmark owner 
in one significant respect. Under New York City's zoning laws, owners of real property 
who have not developed their property to the full extent permitted by the applicable 
zoning laws are allowed to transfer development rights to contiguous parcels on the same 
city block. …  
 
B 
 
This case involves the application of New York City's Landmarks Preservation Law to 
Grand Central Terminal (Terminal). The Terminal, which is owned by the Penn Central 
Transportation Co. and its affiliates (Penn Central), is one of New York City's most 
famous buildings. Opened in 1913, it is regarded not only as providing an ingenious 



engineering solution to the problems presented by urban railroad stations, but also as a 
magnificent example of the French beaux-arts style. 
 
The Terminal is located in midtown Manhattan… The Terminal itself is an eight-story 
structure which Penn Central uses as a railroad station and in which it rents space not 
needed for railroad purposes to a variety of commercial interests. … 
 
On August 2, 1967, following a public hearing, the Commission designated the Terminal 
a "landmark" and designated the “city tax block" it occupies a "landmark site." … Penn 
Central had opposed the designation before the Commission, it did not seek judicial 
review of the final designation decision. 
 
On January 22, 1968, appellant Penn Central, to increase its income, entered into a 
renewable 50-year lease and sublease agreement with appellant UGP Properties, Inc. 
(UGP), …Under the terms of the agreement, UGP was to construct a multistory office 
building above the Terminal. UGP promised to pay Penn Central $ 1 million annually 
during construction and at least $ 3 million annually thereafter. The rentals would be 
offset in part by a loss of some $700,000 to $1 million in net rentals presently received 
from concessionaires displaced by the new building. 
 
Appellants UGP and Penn Central then applied to the Commission for permission to 
construct an office building atop the Terminal. Two separate plans, …, were submitted 
to the Commission for approval. …. The Commission denied a certificate of no exterior 
effect on September 20, 1968. Appellants then applied for a certificate of 
"appropriateness" as to both proposals. After four days of hearings at which over 80 
witnesses testified, the Commission denied this application as to both proposals. 
 
The Commission's reasons for rejecting certificates… are summarized in the following 
statement: "To protect a Landmark, one does not tear it down. To perpetuate its 
architectural features, one does not strip them off." … In conclusion, the Commission 
stated: 
  
"[We have] no fixed rule against making additions to designated buildings -- it all 
depends on how they are done . . . . But to balance a 55-story office tower above a 
flamboyant Beaux-Arts facade seems nothing more than an aesthetic joke. Quite simply, 
the tower would overwhelm the Terminal by its sheer mass. The 'addition' would be four 
times as high as the existing structure and would reduce the Landmark itself to the status 
of a curiosity. 
… 
 
Appellants did not seek judicial review of the denial of either certificate. Because the 
Terminal site enjoyed a tax exemption, remained suitable for its present and future uses, 
and was not the subject of a contract of sale, there were no further administrative 
remedies available to appellants …. Further, appellants did not avail themselves of the 
opportunity to develop and submit other plans for the Commission's consideration and 
approval. Instead, appellants filed suit in New York Supreme Court, Trial Term, 



claiming, inter alia, that the application of the Landmarks Preservation Law had "taken" 
their property without just compensation in violation of the Fifth and Fourteenth 
Amendments and arbitrarily deprived them of their property without due process of law 
in violation of the Fourteenth Amendment. Appellants sought a declaratory judgment, 
injunctive relief barring the city from using the Landmarks Law to impede the 
construction of any structure that might otherwise lawfully be constructed on the 
Terminal site, and damages for the "temporary taking" that occurred between August 2, 
1967, the designation date, and the date when the restrictions arising from the 
Landmarks Law would be lifted. The trial court granted the injunctive and declaratory 
relief, but severed the question of damages for a "temporary taking." n20 
 
 
 
n20 Although that court suggested that any regulation of private property to protect 
landmark values was unconstitutional if "just compensation" were not afforded, it also 
appeared to rely upon its findings: first, that the cost to Penn Central of operating the 
Terminal building itself, exclusive of purely railroad operations, exceeded the revenues 
received from concessionaires and tenants in the Terminal; and second, that the special 
transferable development rights afforded Penn Central as an owner of a landmark site did 
not "provide compensation to plaintiffs or minimize the harm suffered by plaintiffs due 
to the designation of the Terminal as a landmark." 
 
 
Appellees appealed, and the New York Supreme Court, Appellate Division, reversed. 
...The Appellate Division held that the restrictions on the development of the Terminal 
site were necessary to promote the legitimate public purpose of protecting landmarks and 
therefore that appellants could sustain their constitutional claims only by proof that the 
regulation deprived them of all reasonable beneficial use of the property. The Appellate 
Division held that the evidence appellants introduced at trial …had not satisfied their 
burden. First, the court rejected  the claim that these statements showed that the Terminal 
was operating at a loss, for in the court's view, appellants had improperly attributed some 
railroad operating expenses and taxes to their real estate operations, and compounded 
that error by failing to impute any rental value to the vast space in the Terminal devoted 
to railroad purposes. Further, the Appellate Division concluded that appellants had failed 
to establish either that they were unable to increase the Terminal's commercial income 
by transforming vacant or underutilized space to revenue-producing use, or that the 
unused development rights over the Terminal could not have been profitably transferred 
to one or more nearby sites. The Appellate Division concluded that all appellants had 
succeeded in showing was that they had been deprived of the property's most profitable 
use, and that this showing did not establish that appellants had been unconstitutionally 
deprived of their property. 
 
The New York Court of Appeals affirmed. ... That court summarily rejected any claim 
that the Landmarks Law had "taken” property without "just compensation," …, 
indicating that there could be no "taking" since the law had not transferred control of the 
property to the city, but only restricted appellants' exploitation of it. In that circumstance, 



the Court of Appeals held that appellants' attack on the law could prevail only if the law 
deprived appellants of their property in violation of the Due Process Clause of the 
Fourteenth Amendment. Whether or not there was a denial of substantive due process 
turned on whether the restrictions deprived Penn Central of a "reasonable return" on the 
"privately created and privately managed ingredient" of the Terminal. …. n23 The Court 
of  Appeals concluded that the Landmarks Law had not effected a denial of due process 
because: (1) the landmark regulation permitted the same use as had been made of the 
Terminal for more than half a century; (2) the appellants had failed to show that they 
could not earn a reasonable return on their investment in the Terminal itself; (3) even if 
the Terminal proper could never operate at a reasonable profit, some of the income from 
Penn Central's extensive real estate holdings in the area, which include hotels and office 
buildings, must realistically be imputed to the Terminal; and (4) the development rights 
above the Terminal, which had been made transferable to numerous sites in the vicinity 
of the Terminal, one or two of which were suitable for the construction of office 
buildings, were valuable to appellants and provided "significant, perhaps 'fair,' 
compensation for the loss of rights above the terminal itself." … 
 
 

n23 The Court of Appeals suggested that in calculating the value of the property upon 
which appellants were entitled to earn a reasonable return, the "publicly created" 
components of the value of the property -- i. e., those elements of its value attributable to 
the "efforts of organized society" or to the "social complex" in which the Terminal is 
located -- had to be excluded. However, since the record upon which the Court of 
Appeals decided the case did not, as that court recognized, contain a basis for 
segregating the privately created from the publicly created elements of the value of the 
Terminal site and since the judgment of the Court of Appeals in any event rests upon 
bases that support our affirmance, …, we have no occasion to address the question 
whether it is permissible or feasible to separate out the "social increments" of the value 
of property. See Costonis, The Disparity Issue: A Context for the Grand Central 
Terminal Decision, 91 Harv. L. Rev. 402, 416-417 (1977). 
 
… We noted probable jurisdiction. … We affirm. 
 
II 
  
The issues presented by appellants are (1) whether the restrictions imposed by New York 
City's law upon appellants' exploitation of the Terminal site effect a "taking" of 
appellants' property for a public use within the meaning of the Fifth Amendment, which 
of course is made applicable to the States through the Fourteenth Amendment, …, and, 
(2), if so, whether the transferable development rights afforded appellants constitute "just 
compensation" within the meaning of the Fifth Amendment. We need only address the 
question whether a "taking" has occurred.  
 
A 
  
Before considering appellants' specific contentions, it will be useful to review the factors 



that have shaped the jurisprudence of the Fifth Amendment injunction "nor shall private 
property be taken for public use, without just compensation." The question of what 
constitutes a "taking" for purposes of the Fifth Amendment has proved to be a problem 
of considerable difficulty. While this Court has recognized that the "Fifth Amendment's 
guarantee . . . [is] designed to bar Government from forcing some people alone to bear 
public burdens which, in all fairness and justice, should be borne by the public as a 
whole," …,  this Court, quite simply, has been unable to develop any "set formula" for 
determining when "justice and fairness" require that economic injuries caused by public 
action be compensated by the government, rather than remain disproportionately 
concentrated on a few persons. …  
 …  
 In engaging in these essentially ad hoc, factual inquiries, the Court's decisions have 
identified several factors that have particular significance. The economic impact of the 
regulation on the claimant and, particularly, the extent to which the regulation has 
interfered with distinct investment-backed expectations are, of course, relevant 
considerations. …. So, too, is the character of the governmental action. A "taking" may 
more readily be found when the interference with property can be characterized as a 
physical invasion by government… than when interference arises from some public 
program adjusting the benefits and burdens of economic life to promote the common 
good. 
 … 
 
 
B 
  
In contending that the New York City law has "taken" their property in violation of the 
Fifth and Fourteenth Amendments, appellants make a series of arguments, which, while 
tailored to the facts of this case, essentially urge that any substantial restriction imposed 
pursuant to a landmark law must be accompanied by just compensation if it is to be 
constitutional. … 
 
They first observe that the airspace above the Terminal is a valuable property interest… 
They urge that the Landmarks Law has deprived them of any gainful use of their "air 
rights" above the Terminal and that, irrespective of the value of the remainder of their 
parcel, the city has "taken" their right to this superjacent airspace, thus entitling them to 
"just compensation" measured by the fair market value of these air rights. 
  
Apart from our own disagreement with appellants' characterization of the effect of the 
New York City law… the submission that appellants may establish a "taking" simply by 
showing that they have been denied the ability to exploit a property interest that they 
heretofore had believed was available for development is quite simply untenable. 
…"Taking" jurisprudence does not divide a single parcel into discrete segments and 
attempt to determine whether rights in a particular segment have been entirely abrogated. 
In deciding whether a particular governmental action has effected a taking, this Court 
focuses rather both on the character of the action and on the nature and extent of the 



interference with rights in the  parcel as a whole -- here, the city tax block designated as 
the "landmark site." 
  
Secondly, appellants, focusing on the character and impact of the New York City law, 
argue that it effects a "taking" because its operation has significantly diminished the 
value of the Terminal site. … [[A]]ppellants argue that New York City's regulation of 
individual landmarks is fundamentally different from zoning or from historic-district 
legislation because the controls imposed by New York City's law apply only to 
individuals who own selected properties. 
 
Stated baldly, appellants' position appears to be that the only means of ensuring that 
selected owners are not singled out to endure financial hardship for no reason is to hold 
that any restriction imposed on individual landmarks pursuant to the New York City 
scheme is a "taking" requiring the payment of "just compensation." Agreement with this 
argument would, of course, invalidate not just New York City's law, but all comparable 
landmark legislation in the Nation. We find no merit in it. 
 
It is true, as appellants emphasize, that both historic-district legislation and zoning laws 
regulate all properties within given physical communities whereas landmark laws apply 
only to selected parcels. But, contrary to appellants' suggestions, landmark laws are not 
like discriminatory, or "reverse spot," zoning: that is, a land-use decision which 
arbitrarily singles out a particular parcel for different, less favorable treatment than the 
neighboring ones. … In contrast to discriminatory zoning, which is the antithesis of land-
use control as part of some comprehensive plan, the New York City law embodies a 
comprehensive plan to preserve structures of historic or aesthetic interest wherever they 
might be found in the city,  … 
  
Equally without merit is the related argument that the decision to designate a structure as 
a landmark "is inevitably arbitrary or at least subjective, because it is basically a matter 
of taste," … 
  
Next, appellants observe that New York City's law differs from zoning laws and historic-
district ordinances in that the Landmarks Law does not impose identical or similar 
restrictions on all structures located in particular physical communities. It follows, they 
argue, that New York City's law is inherently incapable of producing the fair and 
equitable distribution of benefits and burdens of governmental action which is 
characteristic of zoning laws and historic-district legislation and which they maintain is a 
constitutional requirement if "just compensation" is not to be afforded. It is, of course, 
true that the Landmarks Law has a more severe impact on some landowners than on 
others, but that in itself does not mean that the law effects a "taking." Legislation 
designed to promote the general welfare commonly burdens some more than others. … 
Similarly, zoning laws often affect some property owners more severely than others but 
have not been held to be invalid on that account. … 
 
In any event, appellants' repeated suggestions that they are solely burdened and 
unbenefited is factually inaccurate. This contention overlooks the fact that the New York 



City law applies to vast numbers of structures in the city in addition to the Terminal 
…Unless we are to reject the judgment of the New York City Council that the 
preservation of landmarks benefits all New York citizens and all structures, both 
economically and by improving the quality of life in the city as a whole -- which we are 
unwilling to do -- we cannot    conclude that the owners of the Terminal have in no sense 
been benefited by the Landmarks Law. Doubtless appellants believe they are more 
burdened than benefited by the law … 
 
Appellants' final broad-based attack would have us treat the law as an instance, …, in 
which government, acting in an enterprise capacity, has appropriated part of their 
property for some strictly governmental purpose. … The Landmarks Law's effect is 
simply to prohibit appellants or anyone else from occupying portions of the airspace 
above the Terminal, while permitting appellants to use the remainder of the parcel in a 
gainful fashion. This is no more an appropriation of property by government for its own 
uses than is a zoning law prohibiting, for "aesthetic" reasons, two or more adult theaters 
within a specified area … or a safety regulation prohibiting excavations below a certain 
level. … 
 
C 
  
… We now must consider whether the interference with appellants' property is of such a 
magnitude that "there must be an exercise of eminent domain and compensation to 
sustain [it]." …. That inquiry may be narrowed to the question of the severity of the 
impact of the law on appellants' parcel, and its resolution in turn requires a careful 
assessment of the impact of the regulation on the Terminal site. 
 
…, the New York City law does not interfere in any way with the present uses of the 
Terminal. Its designation as a landmark not only permits but contemplates that appellants 
may continue to use the property precisely as it has been used for the past 65 years: as a 
railroad terminal containing office space and concessions. So the law does not interfere 
with what must be regarded as Penn Central's primary expectation concerning the use of 
the parcel. More importantly, on this record, we must regard the New York City law as 
permitting Penn Central not only to profit from the Terminal but also to obtain a 
"reasonable return" on its investment. 
 
Appellants, moreover, exaggerate the effect of the law on their ability to make use of the 
air rights above the Terminal in two respects. First, it simply cannot be maintained, on 
this record, that appellants have been prohibited from occupying any portion of the 
airspace above the Terminal. While the Commission's actions in denying applications to 
construct an  office building in excess of 50 stories above the Terminal may indicate that 
it will refuse to issue a certificate  of appropriateness for any comparably sized structure, 
nothing the Commission has said or done suggests an intention to prohibit any 
construction above the Terminal. The Commission's report emphasized that whether any 
construction would be allowed depended upon whether the proposed addition "would 
harmonize in scale, material, and character with [the Terminal].”... Since appellants have 



not sought approval for the construction of a smaller structure, we do not know that 
appellants will be denied any use of any portion of the airspace above the Terminal.  
 
Second, to the extent appellants have been denied the right to build above the Terminal, 
it is not literally accurate to say that they have been denied all use of even those pre-
existing air rights. Their ability to use these rights has not been abrogated; they are made 
transferable to at least eight parcels in the vicinity of the Terminal, one or two of which 
have been found suitable for the construction of new office buildings. Although 
appellants and others have argued that New York City's transferable development-rights 
program is far from ideal, the New York courts here supportably found that, at least in 
the case of the Terminal, the rights afforded are valuable. While these rights may well 
not have constituted "just compensation" if a "taking" had occurred, the rights 
nevertheless undoubtedly mitigate whatever financial burdens the law has imposed on 
appellants and, for that reason, are to be taken into account in considering the impact of 
regulation. … 
 
On this record, we conclude that the application of New York City's Landmarks Law has 
not effected a "taking" of appellants' property. The restrictions imposed are substantially 
related to the promotion of the general welfare and not only permit reasonable beneficial 
use of the landmark site but also afford appellants opportunities further to enhance not 
only the Terminal site proper but also other properties.  
 
Affirmed. 
 

 
 
 
DISSENT: MR. JUSTICE REHNQUIST, with whom THE CHIEF JUSTICE and MR. 
JUSTICE STEVENS join, dissenting. 
 
Of the over one million buildings and structures in the city of New York, appellees have 
singled out 400 for designation as official landmarks. The owner of a building might 
initially be pleased that his property has been chosen by a distinguished committee of 
architects, historians, and city planners for such a singular distinction. But he may well 
discover, as appellant Penn Central Transportation Co. did here, that the landmark 
designation imposes upon him a substantial cost, with little or no offsetting benefit 
except for the honor of the designation. The question in this case is whether the cost 
associated with the city of New York's desire to preserve a limited number of 
"landmarks" within its borders must be borne by all of its taxpayers or whether it can 
instead be imposed entirely on the owners of the individual properties. 
 
Only in the most superficial sense of the word can this case be said to involve "zoning."  
Typical zoning restrictions may, it is true, so limit the prospective uses of a piece of 
property as to diminish the value of that property in the abstract because it may not be 
used for the forbidden purposes. But any such abstract decrease in value will more than 
likely be at least partially offset by an increase in value which flows from similar 



restrictions as to use on neighboring properties. All property owners in a designated area 
are placed under the same restrictions, not only for the benefit of the municipality as a 
whole but also for the common benefit of one another. In the words of Mr. Justice 
Holmes, speaking for the Court in Pennsylvania Coal Co. v. Mahon, … (1922), there is 
"an average reciprocity of advantage." 
 
Where a relatively few individual buildings, all separated from one another, are singled 
out and treated differently from surrounding buildings, no such reciprocity exists. The 
cost to the property owner which results from the imposition of restrictions applicable 
only to his property and not that of his neighbors may be substantial -- in this case, 
several million dollars -- with no comparable reciprocal benefits. And the cost associated 
with landmark legislation is likely to be of a completely different order of magnitude 
than that which results from the imposition of normal zoning restrictions. Unlike the 
regime affected by the latter, the landowner is not simply prohibited from using his 
property for certain purposes, while allowed to use it for all other purposes. Under the 
historic-landmark preservation scheme adopted by New York, the property owner is 
under an affirmative duty to preserve his property as a landmark at his own expense. To 
suggest that because traditional zoning results in some limitation of use of the property 
zoned, the New York City landmark preservation scheme should likewise be upheld, 
represents the ultimate in treating as alike things which are different. The rubric of 
"zoning" has not yet sufficed to avoid the well-established proposition that the Fifth 
Amendment bars the "Government from forcing some people alone to bear public 
burdens which, in all fairness and justice, should be borne by the public as a whole." 
Armstrong v. United States, .. (1960). … 
… 
I 
 
The Fifth Amendment provides in part: "nor shall private property be taken for public 
use, without just compensation." In a very literal sense, the actions of appellees violated 
this constitutional prohibition. Before the city of New York declared Grand Central 
Terminal to be a landmark, Penn Central could have used its "air rights" over the 
Terminal to build a multistory office building, at an apparent value of several million 
dollars per year. Today, the Terminal cannot be modified in any form, including the 
erection of additional stories, without the permission of the Landmark Preservation 
Commission, a permission which appellants, despite good-faith attempts, have so far 
been unable to obtain. … 
 
A 
 
Appellees do not dispute that valuable property rights have been destroyed. And the 
Court has frequently emphasized that the term "property" as used in the Taking Clause 
includes the entire "group of rights inhering in the citizen's [ownership]." United States 
v. General Motors Corp., 323 U.S. 373 (1945). The term is not used in the "vulgar and 
untechnical sense of the physical thing with respect to which the citizen exercises rights 
recognized by law. [Instead, it] . . . [denotes] the group of rights inhering in the citizen's 
relation to the physical thing, as  the right to possess, use and dispose of it. . . . The 



constitutional provision is addressed to every sort of interest the citizen may possess." … 
(emphasis added). 
… 
 
B 
 
Appellees have thus destroyed -- in a literal sense, "taken" -- substantial property rights 
of Penn Central. While the term "taken" might have been narrowly interpreted to include 
only physical seizures of property rights, "the construction of the phrase has not been so 
narrow. The courts have held that the deprivation of the former owner rather than the 
accretion of a right or interest to the sovereign constitutes the taking." ….  
1 
 
As early as 1887, the Court recognized that the government can prevent a property 
owner from using his property to injure others without having to compensate the owner 
for the value of the forbidden use. 
… 
  
The prohibition in question, however, was "not a prevention of a misuse or illegal use 
but the prevention of a legal and essential use, an attribute of its ownership." … 
 
Appellees are not prohibiting a nuisance. …. Instead, appellees are seeking to preserve 
what they believe to be an outstanding example of beaux arts architecture. Penn Central 
is prevented from further developing its property basically because too good a job was 
done in designing and building it. The city of New York, because of its unadorned 
admiration for the design, has decided that the owners of the building must preserve it 
unchanged for the benefit of sightseeing New Yorkers and tourists. 
 
Unlike land-use regulations, appellees' actions do not merely prohibit Penn Central from 
using its property in a narrow set of noxious ways. Instead, appellees have placed an 
affirmative duty on Penn Central to maintain the Terminal in its present state and in 
"good repair." … 
 
 2 
 
Even where the government prohibits a noninjurious use, the Court has ruled that a 
taking does not take place if the prohibition applies over a broad cross section of land 
and thereby "[secures] an average reciprocity of advantage." Pennsylvania Coal Co. v. 
Mahon, 260 U.S., at 415. It is for this reason that zoning does not constitute a "taking." 
While zoning at times reduces individual property values, the burden is shared relatively 
evenly and it is reasonable to conclude that on the whole an individual who is harmed by 
one aspect of the zoning will be benefited by another. 
 
Here, however, a multimillion dollar loss has been imposed on appellants; it is uniquely 
felt and is not offset by any benefits flowing from the preservation of some 400 other 
"landmarks" in New York City. Appellees have imposed a substantial cost on less than 



one one-tenth of one percent of the buildings in New York City for the general benefit of 
all its people. It is exactly this imposition of general costs on a few individuals at which 
the "taking" protection is directed. … 
 … 
As Mr. Justice Holmes pointed out in Pennsylvania Coal Co. v. Mahon, "the question at 
bottom" in an eminent domain case "is upon whom the loss of the changes desired 
should fall." …. The benefits that appellees believe will flow from preservation of the 
Grand Central Terminal will accrue to all the citizens of New York City. There is no 
reason to believe that appellants will enjoy a substantially greater share of these benefits. 
If the cost of preserving Grand Central Terminal were spread evenly across the entire 
population of the city of New York, the burden per person would be in cents per year – a 
minor cost appellees would surely concede for the benefit accrued. Instead, however, 
appellees would impose the entire cost of several million dollars per year on Penn 
Central. But it is precisely this sort of discrimination that the Fifth Amendment prohibits.  
 
Appellees in response would argue that a taking only occurs where a property owner is 
denied all reasonable value of his property. n13 The Court has frequently held that, even 
where a destruction of property rights would not otherwise constitute a taking, the 
inability of the owner to make a reasonable return on his property requires compensation 
under the Fifth Amendment. …. But the converse is not true. A taking does not become a 
noncompensable exercise of police power simply because the government in its grace 
allows the owner to make some "reasonable" use of his property. … 
 
 
 
n13 Difficult conceptual and legal problems are posed by a rule that a taking only occurs 
where the property owner is denied all reasonable return on his property. Not only must 
the Court define "reasonable return" for a variety of types of property (farmlands, 
residential properties, commercial and industrial areas), but the Court must define the 
particular property unit that should be examined. For example, in this case, if appellees 
are viewed as having restricted Penn Central's use of its "air rights," all return has been 
denied. See Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922). The Court does little 
to resolve these questions in its opinion. Thus, at one point, the Court implies that the 
question is whether the restrictions have "an unduly harsh impact upon the owner's use of 
the property," ante, …; at another point, the question is phrased as whether Penn Central 
can obtain "a 'reasonable return' on its investment," …; and, at yet another point, the 
question becomes whether the landmark is "economically viable," … 
 
 
C 
 
Appellees, apparently recognizing that the constraints imposed on a landmark site 
constitute a taking for Fifth Amendment purposes, do not leave the property owner empty 
handed. As the Court notes, …, the property owner may theoretically "transfer" his 
previous right to develop the landmark property to adjacent properties if they are under 
his control. Appellees have coined this system "Transfer Development Rights," or TDR's. 



 
Of all the terms used in the Taking Clause, "just compensation" has the strictest meaning. 
The Fifth Amendment does not allow simply an approximate compensation but requires 
"a full and perfect equivalent for the property taken." Monongahela Navigation Co. v. 
United States, 148 U.S., at 326. 
 … 
 …. The fact that appellees may believe that TDR's provide full compensation is 
irrelevant. 
  
"The legislature may determine what private property is needed for public purposes -- 
that is a question of a political and legislative character; but when the taking has been 
ordered, then the question of compensation is judicial. It does not rest with the public, 
taking the property, through Congress or the legislature, its representative, to say what 
compensation shall be paid, or even what shall be the rule of compensation. The 
Constitution has declared that just compensation shall be paid, and the ascertainment of 
that is a judicial inquiry." Monongahela Navigation Co. v. United States, supra, at 327. 
 
…. Because the lower courts held that there was no "taking," they did not have to reach 
the question of whether or not just compensation has already been awarded. …  
 
…. the Court of Appeals has noted that TDR's have an "uncertain and contingent market 
value" and do "not adequately preserve" the value lost when a building is declared to be a 
landmark. … On the other hand, there is evidence in the record that Penn Central has 
been offered substantial amounts for its TDR's. Because the record on appeal is relatively 
slim, I would remand to the Court of Appeals for a determination of whether TDR's 
constitute a "full and perfect equivalent for the property taken."  
 
II 
 
Over 50 years ago, Mr. Justice Holmes, speaking for the Court, warned that the courts 
were "in danger of forgetting that a strong public desire to improve the public condition is 
not enough to warrant achieving the desire by a shorter cut than the constitutional way of 
paying for the change." 
  
Pennsylvania Coal Co. v. Mahon, 260 U.S., at 416. The Court's opinion in this case 
demonstrates that the danger thus foreseen has not abated. The city of New York is in a 
precarious financial state, and some may believe that the costs of landmark preservation 
will be more easily borne by corporations such as Penn Central than the overburdened 
individual taxpayers of New York. But these concerns do not allow us to ignore past 
precedents construing the Eminent Domain Clause to the end that the desire to improve 
the public condition is, indeed, achieved by a shorter cut than the constitutional way of 
paying for the change. 

 
 

 
 



Questions 
 

1. “The Appellate Division concluded that all appellants had succeeded in showing 
was that they had been deprived of the property's most profitable use, and that this 
showing did not establish that appellants had been unconstitutionally deprived of 
their property.” Is it possible to deny an owner the most profitable use of his or 
her property without reducing the value of the property? 

2. The court claims that PCT earned a reasonable rate of return on its property. How 
might a reasonable rate of return be measured? How would you measure the net 
loss to PCT from being denied the right to build the tower over the terminal? 

3. How do the externalities associated with zoning laws differ from the externalities 
associated with landmark status? How does discriminatory zoning differ from 
landmark designation? How do zoning laws result in an average reciprocity? 

4. The majority claims that PCT was not been solely burdened because PCT 
benefited from landmark status imposed upon others. Specify what this joint 
profit function with externalities might look like? Was there “an average 
reciprocity of advantage.” 

5. “The consensus is that widespread public ownership of historic properties in 
urban settings is neither feasible nor wise. Public ownership reduces the tax base, 
burdens the public budget with costs of acquisitions and maintenance, and results 
in the preservation of public buildings as museums and similar facilities, rather 
than as economically productive features of the urban scene.” How do the burdens 
of public ownership differ from the burdens of private ownership under landmark 
status? 

6. Landmarks may be preserved by applying penalties for alternative use or 
subsidies for appropriate use. Discuss the relative merits of each. 

 
 
 
 
 
 


