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Gladys Escola, Respondent, v.
Coca Cola Bottling Company, Appellant

Supreme Court of California
24 Cal. 2d 453 (1944)

[While placing bottles of Coca Cola in the refrigerator, a bottle explodes in the hand of a
grocer store clerk, seriously injuring her hand. There is no evidence that the bottle was
mishandled and there is evidence that other bottles have exploded spontaneously.
Consequently, the court concludes that the bottle was defective. Given that the bottle was
defective is that sufficient proof that Coca Cola was negligent? May we infer that
defendant's negligence was responsible for the defective condition of the bottle at the
time it was delivered to the restaurant?]

JUDGES: In Bank. Gibson, C. J. Shenk, J., Curtis, J., Carter, J., and Schauer, J.,
concurred. Traynor, J., concurs.

OPINIONBY: GIBSON

OPINION: Plaintiff, a waitress in a restaurant, was injured when a bottle of Coca Cola
broke in her hand. She alleged that defendant company, which had bottled and delivered
the alleged defective bottle to her employer, was negligent in selling "bottles containing
said beverage which on account of excessive pressure of gas or by reason of some defect
in the bottle was dangerous . . . and likely to explode.” This appeal is from a judgment
upon a jury verdict in favor of plaintiff.

Defendant's driver delivered several cases of Coca Cola to the restaurant, placing them
on the floor, one on top of the other, under and behind the counter, where they remained
at least thirty-six hours. Immediately before the accident, plaintiff picked up the top case
and set it upon a near-by ice cream cabinet in front of and about three feet from the
refrigerator. She then proceeded to take the bottles from the case with her right hand, one
at a time, and put them into the refrigerator. Plaintiff testified that after she had placed
three bottles in the refrigerator and had moved the fourth bottle about eighteen inches
from the case "it exploded in my hand." The bottle broke into two jagged pieces and
inflicted a deep five-inch cut, severing blood vessels, nerves and muscles of the thumb
and palm of the hand. Plaintiff further testified that when the bottle exploded, "It made a
sound similar to an electric light bulb that would have dropped. It made a loud pop."
Plaintiff's employer testified, "I was about twenty feet from where it actually happened
and | heard the explosion.” A fellow employee, on the opposite side of the counter,
testified that plaintiff "had the bottle, 1 should judge, waist high, and | know that it
didn't bang either the case or the door or another bottle . . . when it popped. It sounded
just like a fruit jar would blow up. . . ." The witness further testified that the contents of
the bottle "flew all over herself and myself and the walls and one thing and another."”

The top portion of the bottle, with the cap, remained in plaintiff's hand, and the lower
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portion fell to the floor but did not break. The broken bottle was not produced at the trial,
the pieces having been thrown away by an employee of the restaurant shortly after the
accident. Plaintiff, however, described the broken pieces, and a diagram of the bottle was
made showing the location of the "fracture line" where the bottle broke in two.

One of defendant's drivers, called as a witness by plaintiff, testified that he had seen
other bottles of Coca Cola in the past explode and had found broken bottles in the
warehouse when he took the cases out, but that he did not know what made them blow

up.

Plaintiff then rested her case, having announced to the court that being unable to show
any specific acts of negligence she relied completely on the doctrine of res ipsa loquitur
["The Thing Speaks For Itself.” The action could not have occurred unless someone was
negligent.]

Defendant contends that the doctrine of res ipsa loquitur does not apply in this case, and
that the evidence is insufficient to support the judgment.

Many jurisdictions have applied the doctrine in cases involving exploding bottles of
carbonated beverages. ... Other courts for varying reasons have refused to apply the
doctrine in such cases. ... It would serve no useful purpose to discuss the reasoning of
the foregoing cases in detail, since the problem is whether under the facts shown in the
instant case the conditions warranting application of the doctrine have been satisfied.

(1) Res ipsa loquitur does not apply unless (1) defendant had exclusive control of the
thing causing the injury and (2) the accident is of such a nature that it ordinarily would
not occur in the absence of negligence by the defendant. ...

(2) Many authorities state that the happening of the accident does not speak for itself
where it took place some time after defendant had relinquished control of the
instrumentality causing the injury. Under the more logical view, however, the doctrine
may be applied upon the theory that defendant had control at the time of the alleged
negligent act, although not at the time of the accident, provided plaintiff first proves that
the condition of the instrumentality had not been changed after it left the defendant's
possession. ...(3) As said in Dunn v. Hoffman Beverage Co., 126 N.J.L. 556 ...,
"defendant is not charged with the duty of showing affirmatively that something
happened to the bottle after it left its control or management; . . . to get to the jury the
plaintiff must show that there was due care during that period.” Plaintiff must also prove
that she handled the bottle carefully. The reason for this prerequisite is set forth in
Prosser on Torts, supra, at page 300, where the author states: "Allied to the condition of
exclusive control in the defendant is that of absence of any action on the part of the
plaintiff contributing to the accident. Its purpose, of course, is to eliminate the possibility
that it was the plaintiff who was responsible. If the boiler of a locomotive explodes while
the plaintiff engineer is operating it, the inference of his own negligence is at least as
great as that of the defendant, and res ipsa loquitur will not apply until he has accounted
for his own conduct.” ... (4) It is not necessary, of course, that plaintiff eliminate every
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remote possibility of injury to the bottle after defendant lost control, and the requirement
is satisfied if there is evidence permitting a reasonable inference that it was not
accessible to extraneous harmful forces and that it was carefully handled by plaintiff or
any third person who may have moved or touched it. ... If such evidence is presented,
the question becomes one for the trier of fact ... and, accordingly, the issue should be
submitted to the jury under proper instructions.

In the present case no instructions were requested or given on this phase of the case,
although general instructions upon res ipsa loquitur were given. Defendant, however, has
made no claim of error with reference thereto on this appeal. (5) Upon an examination of
the record, the evidence appears sufficient to support a reasonable inference that the
bottle here involved was not damaged by any extraneous force after delivery to the
restaurant by defendant. It follows, therefore, that the bottle was in some manner
defective at the time defendant relinquished control, because sound and properly
prepared bottles of carbonated liquids do not ordinarily explode when carefully handled.

(6) The next question, then, is whether plaintiff may rely upon the doctrine of res ipsa
loquitur to supply an inference that defendant's negligence was responsible for the
defective condition of the bottle at the time it was delivered to the restaurant. Under the
general rules pertaining to the doctrine, as set forth above, it must appear that bottles of
carbonated liquid are not ordinarily defective without negligence by the bottling
company... "The doctrine . . . requires evidence which shows at least the probability that
a particular accident could not have occurred without legal wrong by the defendant.”

An explosion such as took place here might have been caused by an excessive internal
pressure in a sound bottle, by a defect in the glass of a bottle containing a safe pressure,
or by a combination of these two possible causes. The question is whether under the
evidence there was a probability that defendant was negligent in any of these respects. If
so, the doctrine of res ipsa loquitur applies.

(7) The bottle was admittedly charged with gas under pressure, and the charging of the
bottle was within the exclusive control of defendant. As it is a matter of common
knowledge that an overcharge would not ordinarily result without negligence, it follows
under the doctrine of res ipsa loquitur that if the bottle was in fact excessively charged an
inference of defendant's negligence would arise. (8) If the explosion resulted from a
defective bottle containing a safe pressure, the defendant would be liable if it negligently
failed to discover such flaw. If the defect were visible, an inference of negligence would
arise from the failure of defendant to discover it. Where defects are discoverable, it may
be assumed that they will not ordinarily escape detection if a reasonable inspection is
made, and if such a defect is overlooked an inference arises that a proper inspection was
not made. A difficult problem is presented where the defect is unknown and
consequently might have been one not discoverable by a reasonable, practicable
inspection. In the Honea case we refused to take judicial notice of the technical practices
and information available to the bottling industry for finding defects which cannot be
seen. In the present case, however, we are supplied with evidence of the standard
methods used for testing bottles.
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A chemical engineer for the Owens-lllinois Glass Company and its Pacific Coast
subsidiary, maker of Coca Cola bottles, explained how glass is manufactured and the
methods used in testing and inspecting bottles. He testified that his company is the
largest manufacturer of glass containers in the United States, and that it uses the standard
methods for testing bottles recommended by the glass containers association. A pressure
test is made by taking a sample from each mold every three hours -- approximately one
out of every 600 bottles -- and subjecting the sample to an internal pressure of 450
pounds per square inch, which is sustained for one minute. (The normal pressure in Coca
Cola bottles is less than 50 pounds per square inch.) The sample bottles are also
subjected to the standard thermal shock test. The witness stated that these tests are
"pretty near" infallible.

(9) It thus appears that there is available to the industry a commonly-used method of
testing bottles for defects not apparent to the eye, which is almost infallible. Since Coca
Cola bottles are subjected to these tests by the manufacturer, it is not likely that they
contain defects when delivered to the bottler which are not discoverable by visual
inspection. Both new and used bottles are filled and distributed by defendant. The used
bottles are not again subjected to the tests referred to above, and it may be inferred that
defects not discoverable by visual inspection do not develop in bottles after they are
manufactured. Obviously, if such defects do occur in used bottles there is a duty upon
the bottler to make appropriate tests before they are refilled, and if such tests are not
commercially practicable the bottles should not be re-used. This would seem to be
particularly true where a charged liquid is placed in the bottle. It follows that a defect
which would make the bottle unsound could be discovered by reasonable and practicable
tests.

Although it is not clear in this case whether the explosion was caused by an excessive
charge or a defect in the glass, there is a sufficient showing that neither cause would
ordinarily have been present if due care had been used. Further, defendant had exclusive
control over both the charging and inspection of the bottles. Accordingly, all the
requirements necessary to entitle plaintiff to rely on the doctrine of res ipsa loguitur to
supply an inference of negligence are present.

(10) It is true that defendant presented evidence tending to show that it exercised
considerable precaution by carefully regulating and checking the pressure in the bottles
and by making visual inspections for defects in the glass at several stages during the
bottling process. It is well settled, however, that when a defendant produces evidence to
rebut the inference of negligence which arises upon application of the doctrine of res
ipsa loquitur, it is ordinarily a question of fact for the jury to determine whether the
inference has been dispelled. ...

The judgment is affirmed.
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CONCURBY: TRAYNOR

. 1 concur in the judgment, but | believe the manufacturer's negligence should no longer
be singled out as the basis of a plaintiff's right to recover in cases like the present one. In
my opinion it should now be recognized that a manufacturer incurs an absolute liability
when an article that he has placed on the market, knowing that it is to be used without
inspection, proves to have a defect that causes injury to human beings. ...In these cases
the source of the manufacturer's liability was his negligence in the manufacturing
process or in the inspection of component parts supplied by others. Even if there is no
negligence, however, public policy demands that responsibility be fixed wherever it will
most effectively reduce the hazards to life and health inherent in defective products that
reach the market. It is evident that the manufacturer can anticipate some hazards and
guard against the recurrence of others, as the public cannot. Those who suffer injury
from defective products are unprepared to meet its consequences. The cost of an injury
and the loss of time or health may be an overwhelming misfortune to the person injured,
and a needless one, for the risk of injury can be insured by the manufacturer and
distributed among the public as a cost of doing business. It is to the public interest to
discourage the marketing of products having defects that are a menace to the public. If
such products nevertheless find their way into the market it is to the public interest to
place the responsibility for whatever injury they may cause upon the manufacturer, who,
even if he is not negligent in the manufacture of the product, is responsible for its
reaching the market. However intermittently such injuries may occur and however
haphazardly they may strike, the risk of their occurrence is a constant risk and a general
one. Against such a risk there should be general and constant protection and the
manufacturer is best situated to afford such protection.

The injury from a defective product does not become a matter of indifference because
the defect arises from causes other than the negligence of the manufacturer, such as
negligence of a submanufacturer of a component part whose defects could not be
revealed by inspection ... or unknown causes that even by the device of res ipsa loquitur
cannot be classified as negligence of the manufacturer. The inference of negligence may
be dispelled by an affirmative showing of proper care. If the evidence against the fact
inferred is "clear, positive, uncontradicted, and of such a nature that it cannot rationally
be disbelieved, the court must instruct the jury that the nonexistence of the fact has been
established as a matter of law." ... An injured person, however, is not ordinarily in a
position to refute such evidence or identify the cause of the defect, for he can hardly be
familiar with the manufacturing process as the manufacturer himself is. In leaving it to
the jury to decide whether the inference has been dispelled, regardless of the evidence
against it, the negligence rule approaches the rule of strict liability. It is needlessly
circuitous to make negligence the basis of recovery and impose what is in reality liability
without negligence. If public policy demands that a manufacturer of goods be
responsible for their quality regardless of negligence there is no reason not to fix that
responsibility openly.
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As handicrafts have been replaced by mass production with its great markets and
transportation facilities, the close relationship between the producer and consumer of a
product has been altered. Manufacturing processes, frequently valuable secrets,
are ordinarily either inaccessible to or beyond the ken of the general public. The
consumer no longer has means or skill enough to investigate for himself the soundness
of a product, even when it is not contained in a sealed package, and his erstwhile
vigilance has been lulled by the steady efforts of manufacturers to build up confidence
by advertising and marketing devices such as trade-marks. ... Consumers no longer
approach products warily but accept them on faith, relying on the reputation of the
manufacturer or the trade mark. ... Manufacturers have sought to justify that faith by
increasingly high standards of inspection and a readiness to make good on defective
products by way of replacements and refunds. ... The manufacturer's obligation to the
consumer must keep pace with the changing relationship between them; it cannot be
escaped because the marketing of a product has become so complicated as to require one
or more intermediaries. Certainly there is greater reason to impose liability on the
manufacturer than on the retailer who is but a conduit of a product that he is not himself
able to test. ...

The manufacturer's liability should, of course, be defined in terms of the safety of the
product in normal and proper use, and should not extend to injuries that cannot be traced
to the product as it reached the market.
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Questions

1. How does the majority rule differ from the strict liability rule in the concurring
opinion? What are the relative benefits of a negligence rule and a strict liability rule?

2. Do you agree with the majority opinion that Coca Cola must have been negligent in
the production of the defective bottle?

3. Would a due care standard require some analysis of benefits and costs? The decision
states nothing about Coca Cola’s cost of precaution? Suppose it could attain zero
defects if it incurred unreasonably high costs, costs that consumers were unwilling to
pay for? Would Coca Cola still be negligent if it produced a defective bottle?

4. Since recycled bottles are only screened by visual inspection, the majority suggests
that these bottles should not be used if Coca Cola can not eliminate all defects by
visual inspection. Is this reasonable?

5. If the hazardous bottle is an inevitable byproduct of production and if Coca Cola must
pay all related damages, who ultimately incurs the cost?

6. Who is in a better position to bear the risk of an exploding bottle, the company or the
customer?



