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Chapter Four
Racialized Health Care
						

Knowing that African Americans are sicker than European Americans does not explain why.11	See supra text and accompanying notes 15-78
 It certainly does not indicate the presence of institutional racism in the health care. Furthermore, it does not necessarily prove that discrimination in health care impacts health status. To understand the role institutional racism on health status requires an understanding of how health status is determined.

Many factors influence health status. A person’s personal lifestyle choices affect health status because they affect his or her personal behavior and emotional or mental health, which affect his or her physical health. Physical environment and biology also affect health status. Health care institutions affect health status because both personal behavior and human biology are affected by an individual's access to health care and by the quality of health care he or she receives from health care institutions.22	
Trevor Hancock, Beyond Health Care: From Public Health Policy to Healthy Public Policy, 76 CAN.J.PUB. HEALTH 9, 11 (Supp. 1985).


Class theory maintains that the primary factor causing differences in health status and health care  between racial groups is socioeconomic status.33	DELETE
 There is general agreement that disparities in health and health care exist among racial populations. Many attribute these disparities to socioeconomic status or class.  According to class theory, socioeconomic class affects life-style, psycho-social behavior, personal behavior, human biology, physical environment, access to health care, and the behavior of the system and its institutions. 44	DELETE
 Certainly, poverty is a major factor in health. The poor are unable to afford the food, housing, clothing, and education which would allow them to be equal participants in American society. Notwithstanding the role of poverty in health, in America, race has a separate and independent role on health and poverty  which has never fully been addressed. 

Class theory insists that poverty, not racism, explains the disparity in health between whites and blacks. Certainly, access to health care services is limited by a person’s ability to pay, and ability to pay is related to access to health insurance. It is estimated that over 40 million Americans are uninsured.55	See generally, Lawrence D. Brown, The Medically Uninsured: Problems, Policies and Politics, 15 J. HEALTH POL., POLICY & L. 315, 318 (1990); Karen Davis, Closing the Gap in Health Insurance Coverage for African Americans (Unpublished paper on file at Case Western Reserve, Health Matrix); Jack Hadely, et al., Comparison of Uninsured and Privately Insured Hospital Patients, 265 JAMA 376 (1991) (suggesting that the amount of care an individual receives is related to whether the individual has health insurance).  In fact, the amount of care an individual receives is related to whether the individual has health insurance.1	1Jack Hadely, et al., Comparison of Uninsured and Privately Insured Hospital Patients, 265 JAMA 376 (1991)  The spiraling costs of health care and health insurance mean that many people cannot afford to get sick  . And yet, only about half of the poor meet the eligibility requirements of government assistance programs.66	See infra note 206 and accompanying text.
 Many African Americans [how many?]are unemployed or employed in jobs that do not provide health care insurance.77	
 Many [how many?] African Americans are above the poverty line, disqualifying them for government assistance programs.88	
 Approximately 25%,  fall between the cracks, uninsured, without government assistance and without equitable access to health care. Consequently, many policy makers are suggesting health care reform proposals designed to minimize the effect of ability (or inability) to pay  as a barrier to access to health care.99	See infra notes 204-27 and accompanying text.
 

 Even if proposals for health care insurance reform are successful, socioeconomic class will continue to influence other factors which affect health status. Nevertheless, access to health care will no longer be based on economics and ability to pay. If one accepts the class theory, then one must believe that establishing a universal health insurance will minimize the impact of class on health care access and result in improved health for African Americans. 

 The class theory, however, completely ignores the independent role of  racism in American society.1010	R.M. Cooper et al., Improved Mortality Among U.S. Africans, 1968-1978, The Role of Anti-Racist Struggle, 11 INT’L J. HEALTH SERVICES 511, 511-22 (1981); NATIONAL RESEARCH COUNCIL, supra note 17, at 428-29; S. Woodlander et al., Medical Care and Mortality: Racial Differences in Preventable Deaths, 15 INT’L J. HEALTH SERVICES 1, 1-22 (1985); cf. J.L. Haywood, Coronary Heart Disease Mortality/Morbidity and Risk in Africans. II Access to Medical Care 3 AM. HEART J. 794, 794-96 (1984)  African Americans, with hypertension, regardless of their socioeconomic status, report less frequent  visits to physicians, more difficulties in accessing the health care system, and greater dissatisfaction with  both the availability and  quality of health care.2	2cf. J.L. Haywood, Coronary Heart Disease Mortality/Morbidity and Risk in Africans. II Access to Medical Care 3 AM. HEART J. 794, 794-96 (1984)  Thus, race influences not only life-style, personal behavior, psycho-social behavior, physical environment and biology, but also socioeconomic status. Thus, race has a dual influence. Racism in America erects barriers to health care institutions and to health care. Those who advocate for the class theory ignore the fact that removing economic barriers does not remove racial barriers. 

 Racial barriers to health care appear in two areas. First, institutional policies, practices and procedures prevent African Americans from having access to health care. Second, practitioners provide different medical treatment to African Americans based on their race which is not related to their socioeconomic class. 

The "slave health deficit" has been compounded by racial discrimination, and by institutional racism in health care that affects both access to and the quality of health care .1111	See e.g., Marianne Engelman Lado, Unfinished Agenda: The Need for Civil Rights Litigation to Address Race Discrimination and Inequalities in Health Care Delivery, 6 Tex. F. on C.1. & C.r. (Summer 2001); Rene Bowser, Racial Profiling in Health Care: An Institutional Analysis of Medical Treatment Disparities, 7 Mich. J. Race & L. 79 (Fall 2001) (“Racial Profiling”); Vernellia R. Randall, Slavery, Segregation and Racism: Trusting the Health Care System Ain’t Always Easy! An African American Perspective on Bioethics, 15 St. Louis U. Pub. L.Rev. 191 (1996); Vernellia R. Randall, Racist Health Care: Reforming an Unjust Health Care System to Meet the Needs of African Americans, 3 Health Matrix 127 (Spring 1993).
 Despite efforts to eliminate discrimination and segregation over the past 40 years, there has been little change in the quality of or access to health care for African Americans. According to the US Commission on Civil Rights, "Despite the existence of civil rights legislation, equal treatment and equal access are not a reality for racial/ethnic minorities and women in the current climate of the health care industry. Many barriers limit both the quality of health care and utilization for these groups, including. . . discrimination."1212	See e.g., U.S. Commission on Civil Rights, The Health Care Challenge: Acknowledging Disparity, Confronting Discrimination, and Ensuring Equality, Volume I, the Role of Governmental and Private Health Care Programs and Initiatives, 287 pp. No. 902-00062-2 (Sept., 1999); U.S. Commission on Civil Rights, Acknowledging Disparity, Confronting Discrimination, and Ensuring Equality, Volume II, the Role of Federal Civil Rights Enforcement, 438 pp. No. 902-00063-1 (Sept., 1999).
 Racial discrimination in health care delivery, funding, and research continues to exist, and racial barriers to quality health care manifest themselves. 

It is hard to separate the effects of discrimination from those of concentration of Negro in those areas where medical facilities are not easily accessible and in those income brackets that do not permit the purchase of medical facilities in the competitive market. Discrimination increases Negro sickness and death both directly and indirectly and manifests itself both consciously and unconsciously. Discrimination is involved when hospitals will not take in Negro patients; or when--if they do permit Negro patients-- they restrict their numbers, give them the poorest quarters, and refuse to hire Negro doctors and nurses to attend them. . . . health reduces the chance of economic advancement, which in turn operates to reduce the chance of getting adequate medical facilities or knowledge necessary for personal care.1313	 GUNNAR MYRDAL, AN AMERICAN DILEMMA 174 (1944).
 

Historical Basis for Racialized Health Care

 	Discrimination in health care has its foundation in the historical relationship between African Americans and southern medical institutions. 

	Slave Health Care

	As slaves, African Americans were considered to be property. “Slavery in North America was one of the “harshest form of social relations ever to exist.”1414	 ALPHONSO PINKNEY, African Americans 2 (1969). The slave had no rights and received no protection from society.3	3ALPHONSO PINKNEY, African Americans 2 (1969). The slave owner had absolute power over the slave.4	4Pinkney, Alphonso, African Americans 2 (1969). While some slave owners protected their investment by providing minimal health care, most left ill slaves to live or die on their own. 

	Although slaves were property, some courts recognized their humanity. By 1860, the Southern legal system had begun to see slaves simultaneously as property and persons.1515	 PINKNEY, supra note 89, at 6. Jones & Rice, supra note 22, at 6; see also, Mitchell Rice, On Assessing African Health, 9 URB. LEAGUE REV. 6, 6-12 (Winter 1985-1986).. See generally, J. Thomas Wren, A Two-Fold Character: The Slave as Person and Property in Virginia Court Cases, 1800-1860, 24 S.STUD. 417-31 (1985) Arthur Howington, A Property of Special and Peculiar Value: The Tennessee Supreme Court and the Law of Manumission, 44 TENNESSEE HIST. Q. 302-17 (1985); Winstanley Briggs, Slavery in French Colonial Illinois, 18 Chi. Hist. 66-81 (1989-90)
   This dual status of slaves as valuable property and as persons with rights may have encouraged some slave owners to provide a minimal standard of health care.5	5Mitchell Rice, On Assessing African Health, 9 URB. LEAGUE REV. 6, 6-12 (Winter 1985-1986 In fact,  the high cost of slaves and the risk of offending Indian neighbors, led the some settlers to treat their slaves as subordinates, but as property with inherent value.6	6Wren, J. Thomas, A Two-Fold Character: The Slave as Person and Property in Virginia Court Cases, 1800-1860, 24 S.STUD. 417-31 (1985)  By 1860, the Southern legal system had begun to accept an implicit duality in the states of the slaves as both property and person.7	7See generally, J. Thomas Wren, A Two-Fold Character: The Slave as Person and Property in Virginia Court Cases, 1800-1860, 24 S.STUD. 417-31 (1985) 

	Nevertheless, the slave owner had power of life and death over the slave. Health care varied from some very exceptional plantations which had slave hospitals and "contract physicians" to those that had no health care. In fact most slaves had no access to physicians or hospitals. Sometimes doctors would be called in as a last resort. However, to the extent that health care was available, it was most often provided by Blacks themselves ("conjure men, "slave nurses, midwives and root doctors).1616	 See e.g., W. Michael Byrd and Linda A. Clayton, An American Health Dilemma:  A Medical History of African Americans and the Problem of Race – Beginnings to 1900, p. 231 (2000).




	Race, Slavery and Medicine

A significant contributor to inequitable health treatment of black slaves was the medical profession’s support of the "pseudo-scientific corpus of racial inferiority.”1717	 See e.g., W. Michael Byrd and Linda A. Clayton, An American Health Dilemma:  A Medical History of African Americans and the Problem of Race – Beginnings to 1900, p. 247 (2000).


  Physicians defined slaves as biologically different, in part by inventing  “slave diseases.”  Physicians helped to frame the difference in terms of White superiority and Black inferiority. In fact, the medical profession was "heavily involved in the promotion and promulgation of scientific racism."1818	 See e.g., W. Michael Byrd and Linda A. Clayton, An American Health Dilemma:  A Medical History of African Americans and the Problem of Race – Beginnings to 1900, p. 247 (2000).

  Physicians assigned social meanings to the physiological peculiarities of people of African descent. For instance
: 
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USlaves supposedly had larger penises and breasts than Whites, which physicians took as signs  of their indecent and unbridled sexuality1919	 
  

USlaves tolerated pain better than Whites, which was a sign of their close relationship to lower animals2020	 
  

USlave women had less copious menstruation, confirming their close  association with apes2121	See e.g., W. Michael Byrd and Linda A. Clayton, An American Health Dilemma:  A Medical History of African Americans and the Problem of Race – Beginnings to 1900, p. 250 (2000).

  

USlaves had a deficiency of red blood in pulmonary and arterial  systems2222	
 


In fact, the medical profession developed an entire lexicon of "Negro diseases"2323	See e.g., W. Michael Byrd and Linda A. Clayton, An American Health Dilemma:  A Medical History of African Americans and the Problem of Race – Beginnings to 1900, p. 250 (2000).

: 

Cachexia Africana
Dirt eating
Difficult parturition
Caused by heavy burdens and kicks of the masters
Drapomania
Disease causing slaves to run away
Dysaethesia Aethipis
Hebetude of the mind and obtuse sensibility 
of the body or rascality
Furor Sexualis 
Black men’s resembled sexual attacks like bulls and elephants
Struma Africana 
The “Negro consumption”
Typhoid Pneumonia 
A severe form of pneumonia peculiar to Negroes


My favorite is the medical disorder of "Negritude".2424	
  Look closely at the definition. Being black was defined as a pathological medical condition. Perhaps  this dysfunctional view of blacks allowed the widespread use of black bodies in medical experimentations. 

	After the Civil War, the Bureau of Refugees, Freedmen and Abandoned Lands (Freedman’s Bureau) was instituted to "furnish supplies and medical services" to the former slaves.2525	 PINKNEY, supra note 89, at 24 (citing JOHN H. FRANKLIN, RECONSTRUCTION AFTER THE CIVIL WAR 36-37) (1961).
 However, the Freedman Bureau provided very few services. In fact, the Compromise of 1877 effectively ended the period of Radical Reconstruction which had been an attempt by the nation to help the former slaves.2626	 PINKNEY, supra note 89, at 26; PINKNEY, supra note 89, at 26 (citing WOODWARD REUNION AND REACTION 246 (1966)); PINKNEY, supra note 89, at 26.

 

 	Throughout the period of Reconstruction, attempts were made by many whites to obstruct the progress toward “racial democracy.”8	8PINKNEY, supra note 89, at 26  During the post-Reconstruction era, African Americans were excluded from health care either by prohibition or discrimination.2727	 Jones & Rice, supra note 22, at 6.


[Even] where segregation and discrimination [were] not required by law they became deeply ingrained in the mores. Such behavior became part of the American Way of Life…2828	Civil Rights Act of 1875, 18 St. 335. The Civil Rights Cases, 109 U.S. 3 (1883). Plessy v. Ferguson, 163 U.S. 538 (1896).
 

	In 1875, Congress passed the Civil Rights Act, which made it a crime for a person to deny any citizen equal access to accommodations in inns, public conveyances, theaters, and other places of amusement.11	11Civil Rights Act of 1875, 18 St. 335 In 1883, the Supreme Court declared the Civil Rights Act of 1875 unconstitutional.12	12The Civil Rights Cases, 109 U.S. 3 (1883). In 1896 the Court ruled that separate (segregated) facilities for African Americans and European Americans did not violate the Thirteenth or Fourteenth Amendments. Setting the pattern for race relations for more than three decades, the ruling declared that “If one race be inferior to the other socially, the Constitution of the United States cannot put them on the same plane.”13	13Plessy v. Ferguson, 163 U.S. 538 (1896).

	The end of the Civil War created turmoil for the newly freed slaves where living conditions were poor, resources scarce, and little assistance was available.  What minimal nutrition and health care that slaves had received from their owners was gone and free Blacks were not given the resources to provide for themselves. 

	The infrastructure of the South was devastated by the war  which left the economy in shambles.2929	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, at 329 (2000). Most African-Americans were illiterate and unskilled, leaving them unprepared to compete in a market society.3030	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 329-30 (2000).  Many Blacks moved to cities, living in deplorable and unsanitary conditions.3131	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I,          	at 350 (2000 Although precise records are unavailable, studies estimate that in some crowded southern cities 25 to 33% of former slaves died between 1865 and 1877. 3232	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 349 (2000).

	Complicating matters was the assassination of President Lincoln in April, 1865.3333	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 323 (2000). Following the death of Lincoln, the leadership of the country passed to Vice-President Andrew Johnson.3434	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 323 (2000). Johnson, a Southerner, clashed with the Northern-dominated Congress and a southern resistance grew.3535	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 323 (2000). Government promises of farm land for the emancipated never happened.3636	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 324 (2000). As a result, many Black farmers were forced to work as tenant farmers or sharecroppers for their former owners, forming a de facto slave system.3737	Clovis E. Semmes, Racism, Health and Post-Industrialism, at 51 (1996).
 Blacks were charged exorbitant rents by the landowners, cheated out of profits, and forced to struggle to provide for their families.3838	Clovis E. Semmes, Racism, Health and Post-Industrialism, at 51 (1996).
 “Landless Blacks were thrown into a criminal and immoral cycle of debt that was protected by a corrupt legal system and a system of racial etiquette that demanded the most abhorrent obsequiousness under the threat of losing one’s livelihood or even being lynched.”3939	Clovis E. Semmes, Racism, Health and Post-Industrialism, at 51 (1996).
 

	1865 to  1900.   In 1865, the federal government dealt with the problems of the emancipated slaves by creating the Freedman’s Bureau 4040	W.  Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 322 (2000).
 The Bureau’s programs provided educational opportunities, aid for the destitute, and enforced the Thirteenth, Fourteenth, and Fifteenth Amendments.4141	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 323 The Freedman’s Bureau built a network of hospitals across the South to provide care for African-Americans who had been afflicted with contagious diseases, especially in urban areas4242	
W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 350 (2000).
 Although the hospitals were often underfunded, dilapidated, and understaffed, they saved many lives.4343	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 350 (2000).
 Unfortunately, the government closed the Bureau in 1872, with the exception of one hospital in Washington D.C., and the effort was too short- lived to have a lasting impact on the lives of African-Americans.4444	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 351 (2000).
 

	The end of the Freedman’s Bureau medical programs and a shift to reliance on the private sector to provide health care for African-Americans and the poor institutionalize a racially separate and inadequate system for the next 100 years4545	
W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 351 (2000).
 

	Under Reconstruction, the health of the African-Americans was worse than it had ever been.4646	
W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 329 (2000).
  The traumas of war and racism, dislocation, scarce food and health resources, poor nutrition, and unsanitary living conditions combined to make African Americans unhealthy.4747	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 349 (2000).
  The government did very little to improve African American health until the 1960’s. 

The years 1870-1890 were known as the Gilded Age. This period was was marked by a return to a more traditional conservative political agenda and attitude towards public policy.4848	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 351 (2000).
  	

	In 1877, Rutherford Hayes won the presidency through a political bargain known as the Hayes-Tilden Compromise.4949	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 351 (2000).
  The compromise provided for the removal of Union troops from the South.5050	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 351 (2000).
  The removal of the troops, coupled with the government’s ambivalence toward blacks left Southern Blacks with no one to enforce their newly won civil rights or to ensure their safety.5151	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 351 (2000).
  Hayes’ presidency marked the end of government sympathy for the plight of Southern Blacks and a return of Southern influence to the political arena.5252	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 351-52 (2000).
  Hayes’ presidency also led to the appointment of several Southerners to the Supreme Court; the new justices were responsible for the landmark decision in Plessy v. Ferguson (1896) condoning the doctrine of separate but equal.5353	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 352 (2000).
  

	The racially segregated health system begun during Reconstruction was “institutionalized during the Gilded Age.”5454	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 352 (2000).
  Opportunities to create an integrated health infrastructure were ignored and instead a segregated system was created that would exacerbate health disparities between blacks and whites.5555	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 353 (2000).
  

	The year1890 ushered in the Progressive Era and a worsening situation for  Blacks.5656	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 356 (2000).
  Voting rights were stripped away in Mississippi (1890) and South Carolina (1895).5757	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 356 (2000).
  Democrats gained greater political power while Northern influence in the South waned.5858	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 356 (2000).
 

	These turbulent times saw some progress.  Due to the efforts of General [first name?] Howard and Dr.  [first name?]Hubbard, Black health professionals were trained during this period.5959	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 356 (2000).
  By 1900 there would be more than 1,000 Black  physicians in the United States and eight Black medical schools. 6060	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 357 (2000).
  Additionally, nursing, dental and pharmacy programs provided the African-American community with health professionals.6161	
 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 356 (2000).
  The National Medical Association was formed in 1895 after the American Medical Association refused to admit Black physicians to its ranks.6262	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 357 (2000).
  These advances brought a slight improvement to the health status of African- Americans, but could not erase the decades of health deficits.6363	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume I, 	at 357 (2000).
  

	1901-1929.  The early 1900’s were the Progressive Era,6464	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 36 (2002).
  marked by industrial growth, accumulated wealth by White corporate America, expanding markets and increased immigration.6565	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 36 (2002).
  America was shifting from an agricultural economy  and towards one of “mass production, corporate entities, and monopoly capitalism.”6666	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 37 (2002).
  The period also saw the rise to labor unions, new political groups and farmers’ cooperatives, almost all of which discriminated against or excluded African-Americans.6767	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 38 (2002).
  Racism kept African- Americans on the margins of the American economy and society.6868	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 293 (2002).
  Lynching continued to be a daily occurrence and American Blacks reached a new low point in their history.6969	 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 41 (2002).
 

	World War I, a boll weevil infestation in the South, and large floods sent thousands of African- Americans to cities in the North.7070	Clovis E. Semmes, Racism, Health and Post-Industrialism, at 55 (1996).
  World War I led to limits on immigration between 1915-1917 and thus opened job opportunities in an expanded market to meet war time demands.7171	Clovis E. Semmes, Racism, Health and Post-Industrialism, at 55 (1996).
  The concentration  Black-Americans in urban created ghettos.7272	Clovis E. Semmes, Racism, Health and Post-Industrialism, at 57 (1996).
 “Bombings, mob violence, police brutality, restrictive covenants (agreements between realtors not to rent or sell to Blacks), and the like were used by Whites to limit the areas where Blacks could live.’7373	Clovis E. Semmes, Racism, Health and Post-Industrialism, at 58 (1996).
  As a result, people were “compressed in large contiguous neighborhoods” that were often slumlike.7474	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 42-43 (2002).
  

	Following the war many Black factory workers lost their jobs and racial tensions increased .7575	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 43 (2002).
  Between 1917 and 1921, race riots erupted in Houston, Philadelphia, Chicago, East St. Louis, and Tulsa 7676	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 43 (2002).
  The Ku Klux Klan grew to a “membership high of four million” in 1924.7777	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 43 (2002).
 Fundamentalist religious beliefs that also re-emerged following the war with much of the justification for their beliefs stemming from biological or biomedical research.7878	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 43 (2002).
  Scientific racism taught that criminality and intelligence were biologically determined.7979	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 43 (2002).
  These beliefs were seen as justification for racist policies and social structures which affected the health care industry.8080	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 44 (2002).
  

	Developing medical education policies which focused on a shift in medical education from hospital based education to university based education led to the closing of several hospital based Black medical schools. By 1923, only the Howard and Meharry medical schools (both university based schools) survived8181	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 97 (2002).
  With doctor/patient ratios five or six times the level for Whites, the closing of medical schools led to even more chronic shortages and less access to health care for African Americans.8282	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 97 (2002).
 

	While the number of medical schools was decreasing, the number of hospitals that treated only Black patients was rising. In 1906 there were approximately 50 Black hospitals in the United States and that number would approach 75 in the 1920’s.8383	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 102 (2002).
  Racist policies kept Black physicians from training and working in White hospitals.8484	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 102 (2002).
  Black hospitals were constructed in small communities and staffed by Black physicians.8585	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 102 (2002).
  However, huge increases in costs and technology, coupled with limited funding made Black hospitals a risky investment.8686	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 102 (2002).
  

	1930 to 1964. The crash of the stock market in October, 1929 brought America into the Great Depression.8787	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 132 (2002).
  Although African-Americans had been excluded from the economic prosperity of the previous decade, they were now subject to even greater levels of unemployment, malnutrition, and disease.8888	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 132 (2002).
  By 1932 unemployment levels would reach a staggering 25% and would not drop below 15% until 1940.8989	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 133 (2002).
 

	Franklin Delano Roosevelt was elected President in 1932.9090	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 133 (2002).
  Roosevelt introduced New Deal legislation, which consisted of major social reforms.9191	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 133 (2002).
  The government assumed responsibility for providing health care to the elderly, the disabled, and to poor children. Health insurance became a means of paying for health services.9292	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 133 (2002).
  

	In December 1941, the Japanese bombed Pearl Harbor and the United States was once again involved in a World War.9393	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 136 (2002).
  World War II created a labor shortage in the United States and African-Americans were put to work.9494	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 137 (2002).
 While Lincoln integrated the military during the Civil War; President Wilson re-segregated it during World War I, and it was integrated for the second time by Truman Segregation remained however, and only small segments of the military were integrated. 9595	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 137 (2002).
  

	World War II ended in 1945 and ushered in a period of unrest among minority groups.9696	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 195 (2002).
  African –Americans began the civil rights movement in earnest and health care was part of the agenda.9797	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 195 (2002).
  The war had brought America out of the Great Depression and into a period of unprecedented economic growth.9898	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 197 (2002).
 

	Anti-communist paranoia made civil rights efforts difficult during the 1950s. 9999	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 199 (2002).
  Witch hunts like those conducted by Senator Joseph McCarthy kept many Black leaders  from pursuing progressive platforms that appeared radical to their opponents.100100	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 199 (2002).
  Even so, President Truman integrated the all  branches of the armed forces in 1948 and the landmark case Brown v. Board of Education in 1954 overturned the doctrine of separate but equal education, desegregating the school system.101101	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 201 (2002).
  These gains were followed by violent responses by Southern resistance groups and led to a new wave of lynchings, bombings and other kinds of violence. 102102	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 201 (2002).
  Black civil rights leaders organized the famous Montgomery bus boycott, and other peaceful protests.103103	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 202 (2002).
  Following the civil rights movement, the Medical Committee for Human Rights was formed in 1964 to make health care a civil rights issue.104104	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, 	at 203 (2002).
     

	In 1954, the Supreme Court questioned the “separate but equal” doctrine of Plessy v. Ferguson. In a unanimous decision, the court found that legally sanctioned racial segregation usually implied racial inferiority, which adversely affected the educational development of African children. “Any language in Plessy v. Ferguson contrary to this finding is rejected.”14	14Brown v. Board of Education, 347 U.S. 483, 494-95 (1954).

	Brown v. Board of Education was a milestone in civil rights. However, the civil rights movement of the 1960s culminated in the Civil Rights Acts of 1964 and the Voting Rights Act of 1965, which eliminated most overt signs of discrimination. In particular, the Civil Rights Act of 196515	15(Public Law 88-352) prohibited the denial of the right to vote in national elections because of race, and made a sixth grade education a presumption of literacy (Title I). Title II prohibited discrimination in public accommodation. Title III authorized the Department of  Justice to file suits to desegregate public facilities. Title IV created the Commission on Civil Rights. Title VI prohibited discrimination in federally-funded programs. Title VII prohibited discrimination in employment. Title VIII authorized the gathering of registration and voting statistics based on race. Title IX allowed for federal appeals court intervention in civil rights cases to be remanded to state courts. Title X established the Community Relations Service in the Department of Commerce. 

	1960 to 1980.   This “Jim Crow" segregation remained visible until the Civil Rights Movement of the 1960s.105105	Brown v. Board of Education, 347 U.S. 483, 494-95 (1954); Civil Rights Acts of 1964 and the Voting Rights Act of 1965; Civil Rights Act of 1965 (Public Law 88-352)  After the 1960s, health care institutions either disappeared from African American communities or instituted restrictive policies which limited access for African Americans.106106	See infra notes 97-182 and accompanying text.
 

	On the heels of civil rights legislation and political gains of the early 1960’s ,African- Americans experienced unprecedented health gains .  However, the government’s earlier commitment to social programs would soon be eroded by the effects of war, inflation, and economic recession.  The end of the 1960s would see a return to conservative leadership and the deterioration of the social programs born of the civil rights era.  Even so, African-Americans enjoyed a much better health status during this period even though significant disparities between white and black health persist.

	President Johnson’s administration expanded government funding of his “Great Society” programs.107107	
	W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 293 (2002) Johnson created the Office of Economic Opportunity, Medicare and Medicaid, Community Action Agencies and the Department of Housing and Urban Development.108108W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 293 (2002)  These programs were aimed at race- or class-class based discrimination in employment, access to health care, political and voting rights, and were designed to improve the quality of life for Blacks and other minority groups.109109.  W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 293 (2002).   Of all the programs created under the Great Society, “those devoted to health care receive[d] the largest and most rapidly growing share of budget resources.”110110W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 293 (2002).       

	One of the most significant events was the creation of Medicare and Medicaid  in 1966.111111	x  These programs brought many segments of the Black and poor populationin to the health care system.

	First, Medicare and Medicaid provided medical insurance coverage to people who had been unable to afford health care in the traditional fee for service format and who did not have health coverage because they were unemployed or uneremployed.  For example, in 1964, people in the lowest income group had contact with a physician 3.9 times in contrast to those in the highest income group who had 5.2 contacts.112112David Barton Smith, Health Care Divided, 201 (1999).  Over the next thirty years this pattern would reverse itself; the lowest income group would have 7.6 contacts in 1994 and the highest income group would have only 6.0.113113David Barton Smith, Health Care Divided, 201 (1999)  Medicaid was an important factor in this change. The impact of Medicare and Medicaid on hospital use by low income groups was even more dramatic, leading to an age-adjusted hospital stay rate that was three times that of the highest income group.114114
 David Barton Smith, Health Care Divided, 201 (1999). 

	Second, Medicare and Medicaid paved the way for desegregation of the nation’s hospitals.115115W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 312 (2002).   Medicare provided financial support for hospitals that offered medical care to the elderly. 116116W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 312 (2002).  Most of this care had previously been uncompensated.  However, if hospitals wanted to receive government support they would have to comply with Title VI of the Civil Rights Act which prohibits discrimination by any institution receiving federal money.117117A. Clayton, W. Michael Byrd & Linda An American Health Dilemma Volume II, at 313 (2002)  The passage of Medicare legislation prompted many hospitals to desegregate in order to be eligible for the program.  “In June of 1968 some 8,000 hospitals were cleared for participation in Medicare.  Of these, more than 3,000 had revised traditional practices in the past two years in order to obtain Medicare clearance.  There were approximately 250 hospitals, most of them in the South, which have refused to comply with Title 6 of the Civil Rights Act and hence cannot receive Federal assistance.” 118118A. Clayton, W. Michael Byrd & Linda An American Health Dilemma Volume II, at 313 (2002), RG Hatcher, Medicine of the Ghetto, 21-31, (J.C. Norman ed., 1969).   

	Although Johnson’s administration improved the lives of African-Americans the 1960’s, it was overshadowed by the Vietnam War.119119A. Clayton, W. Michael Byrd & Linda An American Health Dilemma Volume II, at 313 (2002), RG Hatcher, Medicine of the Ghetto, 21-31, (J.C. Norman ed., 1969).   The war had a disproportionate impact on the African-American community.  Blacks were placed in combat units in greater numbers than their white counterparts and thus ran a far greater risk of death.120120W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 293 (2002).   From January to November of 1966, 22.4% percent of all the casualties in the Army were Black soldiers. 121121W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 293 (2002). 

	The costs of the war in Vietnam drove the inflation rate up and forced government to cut programs that largely affected the poor and -particularly African Americans.122122W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 293 (2002).  The Great Society had improved the lives of African-Americans but the economic repercussions of  the war led to a six billion dollar reduction in funds that had been earmarked for Great Society programs. 123123W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 293 (2002).  Johnson declared that he woud not seek a second term, and the White House passed to right wing conservatives.124124W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 292 (2002).   

	Richard Nixon replaced Johnson in 1968 and began a period of “tax hikes, and relentless program cuts.” 125125W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 296 (2002).  Just three years after the enactment of Medicare and Medicaid, Nixon cited spiraling costs and declared a health care crisis in 1969.126126  W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 303 (2002).   The crisis, however, ran deeper than escalating costs.

	Access to health care was a staggering problem across the United States.  Middle class families complained that health care costs were unaffordable.127127W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 304 (2002)  People living in poverty found that access to physicians was restricted by the shortage of doctors practicing in low income neighborhoods.128128W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 304 (2002)  “The City of Beverly Hills…had one doctor for every 225 people. Meanwhile, the Negro ghetto of Watts, 20 miles away, had but one doctor for every 2,700 people.” 129129W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 304 (2002).   Adding to the problem was the emergence of “Medicaid mills” in low income areas.130130W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 304 (2002).   Suburban doctors opened offices in these areas, where they treated hundreds  patients each day but offered little personal attention or an acceptable quality of care.131131W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 304 (2002). 

     Medicare and Medicaid opened the doors of health care to many people in the 1960’s and 1970’s.  However, these programs may also have inadvertently perpetuated race-class based discrimination.132132W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 320 (2002).  Medicare provided insurance coverage for almost all people over sixty-five.  The program’s structure allows deductibles and co-insurance balances that impose a heavy burden upon lower income citizens. 133133W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 321 (2002)   Medicaid assists the indigent in obtaining health care; its very low reimbursement rates caused many doctors to refuse to accept Medicaid patients, thus increasing the problem of finding health care in lower income neighborhoods, particularly black communities.134134. W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 321 (2002). 

	In an attempt to train more African-American medical professionals, Black medical schools initiated aggressive recruitment programs between 1965 and1970.135135W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 404 (2002)  As a result of these efforts, 75% of Blacks who applied to these medical schools were accepted in 1969.  A return to more conservative times in the 1970’s quickly eroded these initial gains.136136W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 404 (2002).  Attacks on affirmative action programs by the United States Supreme Court in decisions such as The Regents of the University of California v. Bakke, making enrollment quotas unconstitutional, finding a solution to the shortage more difficult.137137W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 405 (2002)   

	The devastating loss in Vietnam, Nixon’s resignation in 1974, in the wake of the Watergate scandal, followed by Ford’s presidential pardon,  increased racial tensions, and trying economic times led to a general distrust of government in the late 1960’s and 1970’s. 138138W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 297 (2002).  This distrust was compounded for Black Americans in 1972 with the revelations of the Tuskegee syphilis experiment. 139139W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 417 (2002).  A lesser publicized form of abuse, the involuntary sterilization of people who were poor or Black,  also contributed to the general distrust of blacks. 

	Throughout the 1960’s and 1970’s Black women and men were coerced or forced to undergo sterilization procedures.140140W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 417 (2002).   Beliefs that women with several children and living on welfare were not intelligent enough to use contraception were ubiquitous in this period . 141141W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 454 (2002) A 1972 Planned Parenthood survey reported that between 30 and 52% of doctors polled in the urban and rural areas of the United States believed that welfare mothers who became pregnant again should be forced to undergo sterilization in order to continue receiving benefits.142142
 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 454 (2002)In July, 1973, two Black women in South Carolina sued their doctor for withholding prenatal and obstetrical care unless they agreed to sterilization.143143. W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 455 (2002).  The doctor was the only physician serving that South Carolina county who accepted Medicaid. 144144W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 455 (2002). 

	1980 to present. Under the Reagan administration the advancements seen in the previous fifteen years abruptly came to an end. Reagan’s economic philosophy, often termed “Reaganomics,” claimed that the economy suffered from “excessive taxation and overregulation of the free market.”145145 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 481 (2002).  Reagan slashed taxes, and to make up for the lost revenue, eliminated $40 billion dollars from the federal budget.146146W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 481 (2002).  Tax cuts benefited the wealthiest Americans, while the budget cuts disproportionately affected Blacks and the poor, especially in the area of health care. 147147W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 481 (2002).  The nation found itself deep in a recession in 1982. 148148W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 481 (2002).
Inflation was rampant and caused a decrease in tax revenues in many of the nation’s cities.149149W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 481 (2002).  This affected the health of Blacks and the poor who were the main clientele of public clinics and county hospitals that depended on this type of funding.150150  W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 481 (2002).  

	The standard of living for African-Americans declined under the Reagan administration.151151W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 48 (2002).   “In 1983 the median white family had eleven times the wealth of the median non-white family.  By 1989 this ratio had grown to twenty.” 152152W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 48 (2002).  In addition Reagan reduced funding for food stamps, low income housing, student loans, and other forms of federal assistance to states and cities.153153W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 482-83 (2002)  These budget cuts threatened the progress that Blacks had made in health over the last two decades.154154W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 483 (2002).  

         Health care in the 1980’s was dominated by huge health care corporations that eliminated the not- for- profit medical service.155155.  W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 488 (2002)  Key to this system was managed care. 156156W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 488 (2002)  This shift was caused by concentrations of the control and ownership of health care services in regional and national markets, and single entities like HMOs taking over multiple layers of care 157157W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 489 (2002).  The evolution of corporate health care raised serious issues for disadvantaged populations when the focus ceased to be delivering a high quality care but became generating a profit and making shareholders happy. 158158W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 489-90 (2002).  

         The transformation to a managed health care system imposes additional burdens on the poor and the elderly.  Low income families face problems that large corporate based managed care do not solve. 159159Marilyn Denny, Managed Care: Increasing Inequality & Individualism, 3 Quinnipiac L. Rev. 59, 84 (1999/2000).  For instance many low income families live in urban or rural areas where few “network” providers may be available and transportation is a significant problem. 160160Marilyn Denny, Managed Care: Increasing Inequality & Individualism, 3 Quinnipiac L. Rev. 59, 84 (1999/2000). Also low income families’ health problems are often complex and may include cultural and language barriers. 161161Marilyn Denny, Managed Care: Increasing Inequality & Individualism, 3 Quinnipiac L. Rev. 59, 84 (1999/2000). 

	The 1990’s brought enormous profits to health insurance companies, drug companies and physicians while Americans experienced 22% decrease insurance coverage and a growing dissatisfaction with the system.162162   
 W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 492 (2002).  Some of the defects in the system as it existed in the 1990’s included: 1) the lack of universal coverage with growing numbers of uninsured; 2) the lack of comprehensive care, raising out- of- pocket expenses; 3) the lack of security prompted by self insurance plans that can eliminate coverage if a patient’s expenses are too high; 4) the lack of a graduated system for premiums; and 5) wasteful spending on administrative costs.163163W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 493 (2002)


         Hospitals did not escape the perils of corporate- dominated health care.  Those hospitals most threatened by the shift to a competitive, profit- driven market were “rural hospitals, Black hospitals, inner-city hospitals, public and city hospitals, and teaching hospitals.” 164164W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 500 (2002).  Because of the larger base of sicker, underinsured or uninsured patients served by these institutions their very survival is at risk.165165W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 501 (2002).  The charity care and bad debt burdens of these hospitals make it increasingly difficult for them to compete in a commercial environment and threatens the already  limited  health care options available to African-Americans.166166W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 501 (2002).  Many hospitals serving the poor and disadvantaged were forced to close, with disproportionate hospital closing in black communities.  While much of the expansion took place in already oversaturated markets far from the urban centers and rural locations where they are needed.167167W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 502 (2002).  

         Following a period of declining health for African-Americans and a period of intense dissatisfaction was the promise of the Clinton Administration to reform health care.168168W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 573 (2002).  Clinton’s task force to analyze the health care problem did not include a representative number of disadvantaged, Black, or underserved community representatives.169169W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 574 (2002).  A group of 150 African- American and civil rights groups banded together to create their own task force, known as “Summit ’93.”170170W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 574 (2002).  This group formulated policy suggestions and plans aimed at helping the disadvantaged and minority communities. 171171W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 574 (2002).  In 1993, after the President’s Task Force had completed much of its work and the policy was almost completely formed, Summit ’93 was invited to join the task force and share its suggestions. 172172W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 574 (2002).  The group’s recommendation that a universal single-payer system be established was rejected although some minor points were adopted.173173W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 575 (2002) In the end, Congress rejected Clinton’s health plan and the corporate, managed care system continued.174174W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 575 (2002).  Congress has been unwilling to contain the managed care monster although costs continue to rise.175175W. Michael Byrd & Linda A. Clayton, An American Health Dilemma Volume II, at 575 (2002).

         Clinton addressed racial disparities in health care in 1998 when he committed the nation to a goal of eliminating racial and ethnic disparities in six areas of health status by the year 2010. 176176Rene Bowser, Eliminating Racial and Ethnic Disparities in Medical Care, 30 A.B.A. 25 (Summer 2001)  In 2000 Clinton signed the Minority Heath and Health Disparities Research and Education Act .177177Rene Bowser, Eliminating Racial and Ethnic Disparities in Medical Care, 30 A.B.A. 25 (Summer 2001).   The Act provided $150 million to establish a National Institutes of Health center to study disparities affecting minority populations. 178178Rene Bowser, Eliminating Racial and Ethnic Disparities in Medical Care, 30 A.B.A. 25 (Summer 2001).	

Discrimination in Health Care Today

 		Discrimination can be based on intentional conduct or it can be based on conduct which, although not intentional, nevertheless results in a disproportionate negative impact on people of a different racial group. Much of the institutional racism has historically moved from intentional to unintentional conduct. While this classification may offer a distinction when assigning fault or culpability, the classification makes little difference to the African Americans who suffer the adverse effects of discrimination. 

 		This legacy of a racist health care system persists today. African Americans are sicker than European Americans and continue to experience a racialized health care system. This racialized system is shown in the lack of access to hospitals, to long term care facilities, to physicians and other providers, and in the persistence of discriminatory policies and practices. 

Lack of Economic Access to Health Care 

 		More than 40 million Americans are uninsured.179179e e.g., Kaiser Commission on Key Facts, The Uninsured and Their Access to Health Care (March 19, 2002); http://www.kff.org/ (Last visited: Oct. 30, 2002)).
 A disproportionate number of the uninsured are racial minorities.180180e e.g., Sidney D. Watson, Health Care in the Inner City: Asking the Right Question, 71 N.C.L. 1647, 1648 (June 1993); citing John C. Boger, Race and the American City: The Kerner Commission in Retrospect, An Introduction, 71 N.C.L. REV. 1289, 1329 (1993)
 Only about half of all Blacks have private health insurance; one in five has Medicaid or Medicare; and one in five has no health insurance coverage.16	16Sidney D. Watson, Health Care in the Inner City: Asking the Right Question, 71 N.C.L. 1647, 1648 (June 1993); citing John C. Boger, Race and the American City: The Kerner Commission in Retrospect, An Introduction, 71 N.C.L. REV. 1289, 1329 (1993))  As access to health insurance in the United States is most often tied to employment, racial stratification of the economy due to other forms of discrimination has concentrated African Americans in low wage jobs. These jobs rarely come with insurance benefits.181181See e.g., Kaiser Commission on Key Facts, The Uninsured and Their Access to Health Care (March 19, 2002); http://www.kff.org/ (Last visited: June 26, 2002).
 As a result, disproportionate numbers of the uninsured are African Americans. .182182See e.g., Henry J. Kaiser Family Found, Key Facts, Race, Ethnicity & Medical Care, 16 (1999), at http://www.kff.org/content/1999/19991014a/ (Last visited: October 30, 2002); Kaiser Commission on Medicaid and the Uninsured, Medicaid Today: A Profile of the Low-Income Uninsured, 5 (1999), available at http://www.kff.org/content1999/2158/lowincomunins.pdf.
 

		Recent changes in the "safety net" have only worsened these problems. In 1996 welfare reform changed the structure of public assistance and, as a result, had a disproportionate impact on women and minorities.183183Kaiser Commission on Key Facts, Welfare and Work: How Do They Affect Parents’ Health Care Coverage?, (June 17, 2002); http://www.kff/org/ (Last Visited: June 26, 2002).
 One of the direct effects of welfare reform has been a reduction in the use of Medicaid by those who qualify, because people who are eligible are unaware of the requirements, a situation which has increased the number of uninsured.184184See e.g.,. Mary Anne Bobinski and Phyllis Griffin Epps, Women, Poverty, Access to Health Care and the Perils of Symbolic Reform, 4 J. Gender Race & Just. 233 (Spring 2002).
 A second effect has been that the subsequent increase in poverty among those in need of assistance has caused a worsening of health status and an increase in the demand for health care services.185185See e.g., U.S. Commission on Civil Rights I, supra note ___, p. 98-105; Mary Anne Bobinski and Phyllis Griffin Epps, Women, Poverty, Access to Health Care and the Perils of Symbolic Reform, 4 J. Gender Race & Just. 233 (Spring 2002).
 In fact, a disproportionate number of racial minorities have no insurance, are unemployed, are employed in jobs that do not provide health care insurance, disqualify for government assistance programs, or fail to participate because of administrative barriers. Gaps in health status, and the absence of relevant health information are directly related to access to health care.186186Gary Delgado in Grass Roots Innovative Policy Program, Applied Research Center 2000.
 

	The discrimination in the Idaho Child Health Insurance Program (CHIP) Program is an excellent case in point. The Idaho Community Action Network (ICAN), a grassroots, member based organization received numerous complaints from its members about the application process for the federal Child Health Insurance Program. ICAN took testimony from members and found that although nearly all applicants were treated poorly, there was a clear pattern of discrimination that merited further investigation. ICAN developed a project that tested the accessibility of the program in three Idaho cities. They sent white and Latino families to apply for the CHIP and documented how people were treated. The testing program uncovered clear evidence of discrimination: lack of translators; intrusive questions by eligibility and caseworkers; requirements of proof of citizenship for Latino applicants; and unduly long processing time for all applicants that was even longer for Latino applicants. Mounting a publicity and organizing campaign, ICAN forced the state to standardize application procedures and reduce the written application form for both Medicaid and CHIP from twelve to four pages.17	17Adapted from “Leading with Race” by Gary Delgado in Grass Roots Innovative Policy Program, Applied Research Center 2000.

 	Barriers to Hospitals and Health Care Institutions 

	The institutional and structural racism in hospitals and health care institutions manifests itself in the (1) adoption, administration, and implementation of policies that restrict admission;187187See e.g., Michael Romano, In the Physician’s Practice: Minority Docs Find Racism Continues to Infect Many American Hospitals, 31 Modern Healthcare 12 (August 27m 2001;  Woodrow Jones, Jr. & Mitchell F. Rice, Black Health Care: An Overview, in HEALTH CARE ISSUES IN BLACK AMERICA: POLICIES, PROBLEMS AND PROSPECTS 6 (Woodrow Jones, Jr. & Mitchell F. Rice eds., 1987).
  (2) the closure, relocation or privatization of hospitals that primarily serve the minority community;188188See e.g., David Williams and Toni D. Rucker, Understanding and Addressing Racial Disparities in Health Care, 21(4) Health Care Financing Review 75 (Summer 2000); D.G. Whiteis, Hospital and Community Characteristics in Closures of 1980-87, 107(4) Public Health Reports 409-416 (1992); Alan Sager, The Closure of Hospitals that Serve the Poor: Implications for Health Planning, a statement to the Subcommittee on Health and Environment, Committee on Energy and Commerce, U.S. House of Representatives, 2 (April 30, 1982); Mark Schlesinger, Paying the Price: Medical Care, Minorities and the Newly Competitive Health Care System, in HEALTH POLICIES AND BLACK AMERICANS 275-76 (David Willis ed., 1989).
 and (3) the continued transfer of unwanted patients (known as "patient dumping") by hospitals and institutions.189189See generally, Robert L. Schiff et al., Transfers to the Public Hospital: A Prospective Study of 467 Patients, 314 NEW ENGL.J.MED. 552-57 (1986); Equal Access to Health Care: Patient Dumping, Hearing before a Subcommittee of the Committee on Government Operations 100 Cong., 1st Sess. 270-87 (July 22, 1987); Judith Waxman & Molly McNulty, Access to Emergency Medical Care: Patients’ Rights and Remedies, 22 CLEARINGHOUSE REV. 21-27 (Nov. 1991); Debra Spencer, Is Racism Killing Us?, ESSENCE, Jan. 1993, at 32.  Nearly one in three minority doctors reported that they could not obtain hospital admissions for their patients. An estimated one on four white physicians reported this problem.18	18Romano, Michael,  In the Physician’s Practice: Minority Docs Find Racism Continues to Infect Many American Hospitals, 31 Modern Healthcare 12 (August 27m 2001)  Similarly, 210 private hospitals that closed between 1937 and 1977 were located in neighborhoods where Blacks comprised at least 60% of the population.19	19Sager, Alan,  The Closure of Hospitals that Serve the Poor: Implications for Health Planning, a statement to the Subcommittee on Health and Environment, Committee on Energy and Commerce, U.S. House of Representatives, 2 (April 30, 1982) Finally, a study of transfers among 467 medical transfers to Cook County Hospital in Chicago showed that 89% were African-Americans or Hispanic-Americans. The study concluded that most of the patients were transferred for economic reasons and without their consent.20	20Schiff, Robert L., et al., Transfers to the Public Hospital: A Prospective Study of 467 Patients, 314 NEW ENGL.J.MED. 552-57 (1986)  Such practices have a disproportionate effect on racial minorities, banishing them to distinctly substandard institutions or denying them any care at all.190190See generally, U.S. Commission on Civil Rights, The Health Care Challenge: Acknowledging Disparity, Confronting Discrimination, and Ensuring Equality, Volume I, the Role of Governmental and Private Health Care Programs and Initiatives. 287 Pp. No. 902-00062-2, (Sept. 1999); U.S. Commission on Civil Rights, Acknowledging Disparity, Confronting Discrimination, and Ensuring Equality, Volume II, the Role of Federal Civil Rights Enforcement, 438 Pp. 902-00063-1, (Sept. 1999); Institute of Medicine, Unequal Treatment: Confronting Racial and Ethnic Disparities in Health Care (2002) [hereinafter Unequal Treatment].
 

	Admission Restrictions. Many hospitals discriminate by using restrictive patient referral and acceptance standards. These practices bar African Americans from admission to hospitals.191191Stan Dorn, et al., Anti-Discrimination Provisions and Health Care Access: New Slants on Old Approaches, CLEARINGHOUSE REV. 439, 441 (Special Issue, Summer 1986).
 Discriminatory admission practices have included:

•	 laying off recently hired African American physicians who admit most of the African American patients served by the hospital192192Id.
	 
•	 not having physicians on staff who can accept Medicaid patients193193Id.
	 
•	Requiring pre-admission deposits as a condition of obtaining care194194
Id.
	 

•	 Refusing to participate in programs to finance care for low-income  patients who are ineligible for Medicaid195195Id.
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•	 Accepting patients only from physicians with staff privileges when  these patients do not reflect the racial composition  of the local community.196196Id.
	 

		Such practices may have a devastating effect on African Americans. The practices may banish African Americans to distinctly substandard institutions treating mostly minority groups. They may completely prevent care where African Americans have no access to other sources of care. 

	Community Availability. Racial barriers to health care access are basedon the unavailability of community services. Hospitals that serve the African American community are either closing, relocating or privatizing. In a study done between 1937-1977, researchers showed that the likelihood of a hospital's closing was directly related to the percentage of African Americans in the surrounding population.197197Sager, supra note 98, at 2.  For instance, 210 hospitals either closed or relocated during the period studied. A disproportionate number of the hospitals that closed or relocated were located in predominantly African American communities. 

		Throughout the 1980s many hospitals relocated from heavily African American communities to predominantly European American suburban communities.198198See generally, NAACP v. Wilmington Medical Ctr., Inc. 657 F.2d. 1322 (1981); Byran v. Koch, 627 F.2d. 612 (1980) (
 These closures were met with ineffective resistance. For instance, in NAACP v. Wilmington, the NAACP fought a proposal to reduce the number of urban facilities which served minorities in order to construct a new suburban facility.21	21NAACP v. Wilmington Medical Ctr., Inc. 657 F.2d. 1322 (1981)  In Bryan v Koch, the community fought the closure of a New York City hospital whose patients were 98% minorities.22	22Byran v. Koch, 627 F.2d. 612 (1980)  However, these efforts were unsuccessful and this loss of services resulted in reduced access to health care for African Americans. Geographic availability and proximity are important determinants of finding timely health care services. If African Americans fail to seek early health care, they are more likely to be sicker when they do enter the system; the cost for the patient to receive service and for the system to provide services is likely to be higher. Therefore, not only does the loss of services significantly increase health care costs to African Americans, but it also, increases health care costs for society in general.199199Sager, supra note 98, at 2-3; See also, Roger Wilkins, Loss of Hospitals in Central City Said to Cause Array of Problems, N.Y. TIMES, Sept. 17, 1979, at D4.
 

		Another devastating trend is the privatization of non-profit and public hospitals. Hundreds of public and non-profit hospitals have elected to restructure as private, for-profit corporations. As public hospitals, under the Hill-Burton Act they had been obligated to provide uncompensated care.200200GEORGE ANNAS ET.AL., AMERICAN HEALTH CARE LAW 80-81 (1990).
  One goal of the Hill-Burton Act was to assure that hospitals would provide medical services to the residents in their communities, including those who were indigent.23	23Annas, George, et al., AMERICAN HEALTH CARE LAW 80-81 (1990).   As private hospitals, these institutions are most likely to discontinue general health services to the indigent,201201GEORGE ANNAS ET.AL., AMERICAN HEALTH CARE LAW 80-81 (1990);  Kenneth R. Wing, The Community Service Obligation of Hill-Burton Health Facilities, 23 B.C.L. REV. 577, 613-14 (1982). and essential primary health care services to African Americans. For example, in NAACP v. Medical Center, the NAACP attempted to stop a medical center from closing a high-risk obstetrical care, inpatient pediatric care and gerontology services.202202Cf., N.A.A.C.P v. Medical Ctr., 657 F.2d. 1322 

	Specifically, hospitals which receive funds under the Hill-Burton Act are obligated to meet a community service requirement.24	24Annas, George, et al., AMERICAN HEALTH CARE LAW 80-81 (1990).  at 75.  In order to comply with the community service requirement, Subpart G of the regulations requires that recipient health facilities be made available to all residents and prohibits exclusion of anyone in the are served by the hospital on the basis of any factor unrelated to need.25	25Annas, George, et al., AMERICAN HEALTH CARE LAW 80-81 (1990).  at  77.

	The Hill-Burton community services requirement was ignored for thirty years. Privately initiated civil lawsuits during the 1970’s resulted in regulation changes in 1972.26	26Annas, George, et al., AMERICAN HEALTH CARE LAW 80-81 (1990).  at  77. These regulations outlined a program for monitoring compliance by Hill-Burton facilities relying on state agencies for implementation. Unfortunately, the 1972 regulations did not amend or define the meaning of community service.27	27Kenneth R. Wing, The Community Service Obligation of Hill-Burton Health Facilities, 23 B.C.L. REV. 577, 613-14 (1982). It was not until 1975 that the Department of Health, Education, and Welfare, under court order, finally issued regulations interpreting the community service requirement.28	28Wing, Kenneth R., The Community Service Obligation of Hill-Burton Health Facilities, 23 B.C.L. REV. 577, 613-14 (1982)  at 614-15. Recipient facilities henceforth had to participate in Medicare and Medicaid and take “such steps as necessary” to ensure that Medicare and Medicaid patients were admitted without discrimination.29	29Wing, Kenneth R., The Community Service Obligation of Hill-Burton Health Facilities, 23 B.C.L. REV. 577, 613-14 (1982)  at 614-15.  These regulations stopped short of imposing explicit standards for assessing compliance with the substantive requirement. In addition, evaluation and enforcement of the community service obligation was primarily on state agencies, and a twenty- year limitation was placed on the community service obligation.30	30Wing, Kenneth R., The Community Service Obligation of Hill-Burton Health Facilities, 23 B.C.L. REV. 577, 613-14 (1982)  at 614-15. This limitation was later invalidated. 

	In 1978, HEW proposed new charity care regulations.31	31Wing, Kenneth R., The Community Service Obligation of Hill-Burton Health Facilities, 23 B.C.L. REV. 577, 613-14 (1982)  at 616  These new regulations were intended to clarify the community service obligation and to federalize the enforcement and monitoring of responsibilities.32	32Wing, Kenneth R., The Community Service Obligation of Hill-Burton Health Facilities, 23 B.C.L. REV. 577, 613-14 (1982)  at 616-617  The result was the 1979 regulations which spell out the obligation of Hill-Burton recipients with regard to people who rely on Medicare or Medicaid.33	33Wing, Kenneth R., The Community Service Obligation of Hill-Burton Health Facilities, 23 B.C.L. REV. 577, 613-14 (1982)  at 621 The 1979 regulations also prohibited the pre-admission deposits and the required referrals to staff physicians, both of which excluded otherwise eligible patients.34	34Wing, Kenneth R., The Community Service Obligation of Hill-Burton Health Facilities, 23 B.C.L. REV. 577, 613-14 (1982)  at 622 Under Hill-Burton, a hospital is released from the uncompensated care requirement under the statutory buy-out provision.35	3542 U.S.C. 291a(1).

		The problem of limited resources has plagued the African
 American community since slavery. Historically, African American communities dealt with the problem by opening their own hospitals. At one point there were more than 200 hospitals in African American communities. African Americans relied on these institutions to "heal and save their lives.”203203The Crisis of the Disappearing African Hospitals, EBONY, March 1992, at 23-28.
  Now, these institutions are fighting for their survival. By the 1960s, only 90 hospitals were located in majority African-American communities. Between 1961 and 1988,57 hospitals serving African-American communities closed and 14 others either merged, converted to for-profit or consolidated. By 1991, only twelve hospitals continued to "struggle daily just to keep their doors open."204204Id.
 As a result of closures, relocations and privatization, many African Americans are left with limited, if any, access to hospitals. 

		Patient Dumping. An African American seeking care at a private hospital faces the possibility of being "dumped," that is, transfer to a different facility.205205See generally, Judith Waxman & Molly McNulty, Access to Emergency Medical Care: Patients’ Rights and Remedies, 22 CLEARINGHOUSE REV. 21-27 (Nov. 1991); Gearlding Dallek and Judith Waxman, Patient Dumping: A Crisis in Emergency Medical Care for the Indigent, 19 CLEARINGHOUSE REV. 1413 (1986).
 The transfer is medically justified only when the care required is not available at the transferring hospital. However, many transfers are for economic reasons, i.e., the patient was either uninsured or unable to pay the admission deposits.206206Equal Access to Health Care: Patient Dumping, supra note 99, at 270-87.
 African Americans are disproportionately affected by ”dumping.”  In a study of transfers among 467 medical transfers to Cook County Hospital 89% were African Americans or Hispanic-Americans. The study concluded that most of the patients were transferred for economic reasons and without their consent.207207Schiff, supra note 99, at 552-57.
   

		In 1986, Congress passed the Emergency Medical Treatment and Active Labor Act which became effective as Section 9121 of the Consolidated Omnibus Reconciliation Act (“COBRA”)20820842 U.S.C.A. 1395 dd(a) (West Supp. 1992).
. The Act provides a cause of action against hospitals that "dump" patients with emergency conditions from their emergency rooms. or who "dump" pregnant patients in active labor.20920942 U.S.C.A. 1395 dd(a)-(d) (West Supp. 1992).
 

		Under COBRA, a hospital is required to provide appropriate medical screening examinations within its capabilities If a person has an emergency or is  in active labor, the hospital must stabilize the patient, provide treatment for labor, or transfer under certain conditions. There can be no transfer until the patient has been stabilized, unless the patient requests otherwise, if it is medically necessary, and if another facility is better equipped to treat the patient. A transfer is appropriate if the receiving facility has available space and qualified personnel and equipment. Enforcement of illegal transfers is through termination of Medicare provider agreement, monetary penalties, and civil action for personal injury or financial loss.36	3642 U.S.C.A. 1395 dd(a)-(d) (West Supp. 1992).

 		Several states have made "patient dumping" illegal. Arizona  limits transfers to three situations: when no hospital exists, when the transferring hospital is overcrowded, or when the transferring hospital does not provide the necessary services .37	37Ariz. Rev. Stat. Ann. ’11-297.01 1-3d (1956) ( California  provides for exams, evaluations, and emergency treatment to be  prior to the transfer of a patient. The transfer may not create a medical hazard; the admitting hospital must have an available bed, and the information, personnel and equipment necessary for treatment must be given to the receiving hospital.38	38Cal. Health & Safety Code ‘ 1317.2 (West 1990) Other states that have made patient dumping illegal include Florida, Idaho, Illinois, Massachusetts, North Carolina, Pennsylvania, Tennessee, Texas, Washington.210210Fla. Stat. Ann. ‘401.45 1 (West 1943); Idaho Code ’39-1391 (1947); Mass. Gen. Laws Ann. ch. 111’70E (West 1958); N.C. Gen. Stat. ‘131E-117 15 (1943); Pa. Stat. ann. tit. 35, ‘449.8 (1930); Tenn. Code Ann. ’68-11-701 (1955); Tex. Code Ann. ‘241.027 b (West 1986 & Supp. 1992);  Wash. Rev.Code Ann. ’70.168.100 e (West 1961 & Supp. 1992; see also, Dorn & Waxman, State Take the Lead in Preventing Patient Dumping 22, Clearing-House Rev. 136 (1988).



		However, limited enforcement of these laws makes patient dumping an ongoing problem. By October 30, 1990, only 530 facilities had been investigated;211211Waxman & McNulty, Access to Emergency Medical Care, supra note 114, at 21-27.
 139 facilities were found in violation of the statute;212212Id.
 and only five actually lost their Medicare contracts.213213Id.
 Because a high percentage of African Americans is uninsured or under-insured,214214See infra note 207-09 and accompanying text.
 patient dumping continues to plague African Americans. Furthermore, hospitals have developed methods to circumvent the statute. The statute requires that hospitals receiving federal funding must accept any patient who "comes to an emergency room." If hospitals reroute the patient before the patient arrives, then the statute does not apply.215215Johnson v. University of Chicago Hosps., 982 F.2d. 230 (1992).


 		In one case,  Johnson v. ______,  a mother called the paramedics after her baby went into cardiac arrest.216216Id. at 231.
 The paramedics contacted the University of Chicago hospital, which was five blocks away.217217Id.
 The hospital told the paramedics to take the child to another hospital.218218Id.
 The child was taken to a hospital without a pediatric intensive care unit and had to be transferred to a third hospital, where the child died.219219Id.
 220220Id.
 The plaintiff sued on common law claims and for violation of COBRA. The district court dismissed the case and the Seventh Circuit upheld the dismissal of the COBRA claim.221221Id.
 The Seventh Circuit noted that "In accordance with the plain meaning of the statutory language, we do not believe that the infant ever 'came to' the hospital or its emergency department. For purposes of COBRA, a hospital-operated telemetry system is distinct from that same hospital's emergency room.”222222Id. at 232.
 The court went on to acknowledge that a “. . . hospital could conceivably use a telemetry system to dump patients"; nevertheless, the court held that the "statute does not expressly address the question of liability in such a situation."223223Id.
 Thus, the Seventh Circuit leaves the door open for other hospitals to continue dumping patients, most of whom will be African Americans. 

Barriers to Physicians and Other Providers. 

		Another important aspect of access to care is the availability of health care providers who serve the African American communities.39	39Providers include physicians, nurses, pharmacies, dentists and many other health care professionals who serve a community.  224224 It should go without saying that proximity increases use. At this point, data on the actual numbers of White physicians who have offices in the African American community are not available. There are probably very few. Consequently, African American physicians have been filling the availability gap. Without physicians and providers in their communities, African Americans are likely to delay seeking health care. That delay can result in more severe illness, increased health care cost, increased mortality and increased costs to society. 

		Given the increased morbidity and mortality among African Americans, one would expect more rather than fewer health care providers in their communities, and more African Americans in health care fields. Of the list of the physicians advertizing in the Yellow Pages of any major city, many physicians do not serve the African American community. 

		The lack of African Americans in medicine is traceable to segregation in medical schools.40	40Jones, Jr,  Woodrow. & Mitchell F. Rice, Black Health Care: An Overview, in HEALTH CARE ISSUES IN BLACK AMERICA: POLICIES, PROBLEMS AND PROSPECTS 6 (Woodrow Jones, Jr. & Mitchell F. Rice eds., 1987). at 10-13  The first African American did not receive a medical degree from an American school until 1847. While nine white schools admitted African Americans prior to the Civil War, most schools did not. As late as 1971, 21 medical schools out of 85 still had no African American students.41	41Jones, Jr,  Woodrow. & Mitchell F. Rice, Black Health Care: An Overview, in HEALTH CARE ISSUES IN BLACK AMERICA: POLICIES, PROBLEMS AND PROSPECTS 6 (Woodrow Jones, Jr. & Mitchell F. Rice eds., 1987). at 10-13 Even with the admission of African Americans to predominantly white schools, the African American medical schools, Howard University and Meharry Medical School, still train 75% of African American physicians. 42	42Jones, Jr,  Woodrow. & Mitchell F. Rice, Black Health Care: An Overview, in HEALTH CARE ISSUES IN BLACK AMERICA: POLICIES, PROBLEMS AND PROSPECTS 6 (Woodrow Jones, Jr. & Mitchell F. Rice eds., 1987). at 10-13
 
		Notwithstanding the efforts of historically black colleges and universities, African Americans are still seriously underrepresented in the medical profession. Although 12% of the population, African Americans are seriously under-represented in health care professions. Only 3% of the physicians in the United States are African Americans;225225Jones & Rice, supra note 22, at 10-13. Donald Wilson, Minorities and the Medical Profession: A Historical Perspective and Analysis of Current and Future Trends, 78 J. NAT’L MED. ASSN. 177, 178 (1986); Jones & Rice, supra note 22, at 10-13; see generally, Max Scham, M.D., Africans and American Medical Care 20-21 (1973); U.S. Dept. of Health & Human Services, Minorities & Women in the Health Fields Table 3 (1990).
 as are only 2.5% of the dentists;226226Jones & Rice, supra note 22, at 10-13; U.S. Dept. of Health and Human Services, supra note 130, Table 3 (1990). See also, Amanda Husted, Shortage of African Dentists Has Ill Effect in Community, ATLANTA J. & CONST., Aug 19, 1991, at B3.
 and only 3.6% of pharmacists.227227Jones & Rice, supra note 22, at 10-13; U.S. Dept. of Health & Human Services, supra note 166, Table 3 (1990).
 While this lack of representation is particularly significant for African American communities, it also affects the entire community. Because of the lack of doctors, African American patients have long waits at county-run facilities. 228228See, Kenneth Reich, Panel Hears Horrors of Health Care Crisis, L.A. TIMES, Jan. 12, 1992, at B1 H.R.REP.NO. 804, supra note 76, at 20, reprinted in 1990 U.S.C.C.A.N. 3299.
  In fact, 75% of African American physicians practice in or near African American communities. Of those physicians, 90% had patient loads that were at least 50% African American or minority, 2/613 [?] had 70% African American or minority patient loads, and 1/613 [?] had 90% African American or minority patient loads.43	43Reich, Kenneth, Panel Hears Horrors of Health Care Crisis, L.A. TIMES, Jan. 12, 1992, at B1  

 		Shortage of adequate care results in sicker individuals and an increase in overall health care costs. If African Americans are sicker, they need more physicians, not fewer. Yet, providers, like hospitals, are in short supply in African American communities. In addition, even programs like Medicaid do not necessarily expand access since many primary care providers either do not accept Medicaid patients or limit the number of Medicaid patients they will accept. 229229Karen Davis et al., Health Care for African Americans: The Public Sector, in HEALTH POLICIES AND AFRICAN AMERICANS, supra note 98, at 225-26. See generally, H.R. Rep. No. 804, supra note 76, at 20, reprinted in 1990 U.S.C.C.A.N. 3299 .  It is only natural to expect the African American physician to “fill” this gap. African American health professionals historically tended to practice in low-income areas and to serve black communities.46	46H.R. Rep. No. 804, supra note 76, at 20, reprinted in 1990 U.S.C.C.A.N. 3299  Furthermore, African American health professionals tended to engage in the general practice of medicine and primary carespecialties.47	47H.R. Rep. No. 804, supra note 76, at 20, reprinted in 1990 U.S.C.C.A.N. 3299 Thus, access to health care among African Americans can be substantially improved by increasing the number of African American health professionals.48	48H.R. Rep. No. 804, supra note 76, at 20, reprinted in 1990 U.S.C.C.A.N. 3299


		Areas that are heavily populated tend to be medically under-served.230230See e.g., U.S. Commission on Civil Rights I, supra note ___, p. 55-60; David A. Kindig, et al., Trends in Physician Availability in 10 Urban Areas From 1963 to 1980, 24 INQUIRY 136, 140 (1987) According to one study of 10 cities, the number of office-based primary care physicians in poor, inner-city areas declined 45% from 1963 to 1980 while there was only a 27% decline in non-poverty areas.49	49U.S. Commission on Civil Rights I, supra note ___, p. 55-60; Disproportionately few White physicians have opened practices in African American communities.231231See e.g., Sidney D. Watson, Health Care in the Inner City: Asking the Right Question, 71 N.C.L. Rev. 1647 (June 1993).

 African American physicians are significantly more likely to practice in African American communities, making the education and training of African Americans extremely important.232232See e.g., E. Moy and B.A. Bartman, Physician Race and Care of Minority and Medically Indigent Patients, 272 J.A.M.A. 1515-1520 (May 17, 1995)  For instance, poor, urban areas of the U.S. with high proportions of African Americans and Hispanics have only 24 physicians per 100,000 people, compared to a national average of nearly 200 physicians per 100,000 people.50	50See e.g., E. Moy and B.A. Bartman, Physician Race and Care of Minority and Medically Indigent Patients, 272 J.A.M.A. 1515-1520 (May 17, 1995)   In fact, nearly 40% of all minority medical school graduates will practice medicine in underserved areas, compared to 10% of their non-minority colleagues.51	51See e.g., E. Moy and B.A. Bartman, Physician Race and Care of Minority and Medically Indigent Patients, 272 J.A.M.A. 1515-1520 (May 17, 1995)   Yet, , discrimination in post-secondary education, racial biases in testing, and quality of life issues affecting school performance, contribute to keeping African Americans seriously under represented in health care professions.233233
See e.g., U.S. Commission on Civil Rights I, supra note ___, p. 55.


		The shortage of African American professionals affects the availability of health care by limiting African American input into the health care system.234234See, H.R. REP. NO. 804, supra note 76, at 20, reprinted in 1990 U.S.C.C.A.N. 3299  While the distribution of health care is ultimately in the hands of the individual physician, that control is influenced and limited by law, hospital practices and policies, and the medical organization. With so few African American health care professionals, the control of the health care system lies almost exclusively in European American hands. 

 		The result is an inadequateattention to African American health care. European Americans are therefore ignorant of the health concerns of African Americans. The shortage of African American professionals affects not only access to health care but also access to the power and resources to structure the health care system.235235See e.g., U.S. Commission on Civil Rights I, supra note ___, p. 56-60.
 The result is an inadequate, ineffective and marginalized voice on African America health care issues. When health care issues are defined, the policy makers' ignorance results in their neglecting African Americans' health concerns. 

Barriers to Long Term Care 
 
		When my Dad became elderly he used to shuffle through the house as if he carried the weight of the world on his shoulders. Often he would make noises that I never understood. Sometimes he would say. . . "Lordy. . . Lordy. . Lordy," and shake his head. When I would ask him what was wrong, his eyes would tear up a bit and he would say, "nothing." Once I asked him,  "Daddy, why do you say ’Lordy.. Lordy..Lordy.’” He looked from those deep well of eyes, with that expression I remembered from childhood. That expression that said, that he didn't expect me to understand because I was just too young. He shook his head a little and said: “Nell, you think being black is hard. Try being black and old. I am just sick and tired…  of being sick and tired.”52	52Dedicate this paper to my Dad, Ernest Randall, who died sick and tired and old and black in America.

		I remember this comment often; and writing about it can not capture the sag in my father's shoulder, the sadness in his eyes, the tiredness in his body or the anger in his voice.236236
 particularly difficult for black elders are the barriers to long- term care. 

 		Nursing homes are the most segregated publicly licensed health care facilities in the United States. “Nursing homes” is a generic term used to describe Intermediate Care Facilities (ICF) and Skilled Nursing Care Facilities (SNF).53	53See 42 U.S.C. “1396c(d) (1988); see also 42 C.F.R. ‘ 440.150 (1991)  The former provide institutional, health-related services above the level of room and board, but at a level of care below that of SNF care.54	54See 42 U.S.C. “1396c(d) (1988); see also 42 C.F.R. ‘ 440.150 (1991)  Skilled Nursing Facilities provide institutional care above the level of ICF services but below the level of a hospital. 237237 See 42 U.S.C. “1396c(d) (1988); see also 42 C.F.R. ‘ 440.150 (1991). See, 42 U.S.C. 1396d(i) (1988); 42 C.F.R. ‘ 440.40 (1991).
   Smith concludes that racial discrimination is the major factor explaining that type of segregation.238238Cassandra Butts, The Color of Money: Barriers of Access to Private Health Care Facilities for African Americans, (Unpublished manuscript on file at Case Western Reserve, Health Matrix Office) (citing David A. Smith, Discrimination in Access to Nursing Homes in Pennsylvania (1991)).
 

		It has been suggested that any difference in African American use of nursing homes can be explained by cultural biases against using nursing homes for disabled or aged family members. But in Linton v. Carey, the court  rejected defendants’ assertion that “self-selection preferences” of the minorities, based upon traditional reliance upon the extended family, lack of transportation, and fear of institutional care, adequately explain the disparate impact.239239But see, Linton v. Carney, 77 F.Supp. 925, 933 (M.D. Tenn 1990)   However, in Delaware and Detroit, African Americans make up a higher portion of nursing home residents than European Americans. This suggests that African Americans do not consistently decide against nursing homes.240240Butts, supra note 134, at 5-7. SENIOR HEALTH DIGEST, No. 91-17 (Sept. 16, 1991).
 For instances, although African Americans rely on family and friends for long term care, the rate of use of nursing homes is rising faster for African Americans than for European Americans.55	55SENIOR HEALTH DIGEST, No. 91-17 (Sept. 16, 1991).

 		Furthermore, even where racially neutral policies exist, institutional racism is still a factor. For instance, evidence about the use of nursing homes under Medicaid demonstrates that institutional racism has an impact even without regard to economic class.241241See 42 C.F.R. “ 456.271 and 456.372; 42 U.S.C. ‘ 1396(a) (30).  

		An individual’s eligibility for Medicaid is based on need, age, disability, and indigence. Indigence is measured by state and federal standards. To obtain Medicaid coverage for nursing home care, the patient must first establish financial eligibility and then demonstrate eligibility for ICF or SNF services. The medical requirements are established by the state to guard against unnecessary treatment. In order to determine a patient’s medical eligibility, states generally require that each Medicaid recipient’s need for admission to a nursing home be evaluated prior to the recipient’s admission or, if the patient has already been admitted, prior to an authorization of Medicaid reimbursement. This process is referred to as the preadmission evaluation (PAE) process. Once a patient has been admitted to a nursing home, his or her continued need for ICF or SNF care is annually reviewed by state Medicaid officials pursuant to a process referred to as utilization review.56	5642 U.S.C. ‘ 1396(a) (30). 

		Although African Americans constitute only 12% of the nation's population, the African American poverty rate (31%) is three times greater than the European American poverty rate (10%).242242Bureau of the Census, U.S. DEPT. OF COMMERCE, SERIES P60, No. 168 Current Population Reports, Consumer Income: Money and Poverty Status in the United States, 1989 (Nov. 1990).
 However, African Americans constitute only 29% of the Medicaid population and 23% of the elderly poor.243243NAACP Legal Defense & Educ. Fund, Inc. An African American Health Care Agenda: Strategies for Reforming an Unjust System, Racial Disparities in Medicaid Coverage for Nursing Home Care (1991) (Unpublished proceedings, on file at Case Western Reserve University School of Law, Health Matrix: Journal of Law-Medicine office).
 Medicaid expenditures for African Americans are only 18% of total expenditures.244244Id.
 In part, this disparity in expenditure is based on the limited access that African Americans on Medicaid have to nursing homes.245245See 42 U.S.C. ‘ 1395x and 42 U.S.C. ‘ 1396a(a)(28). Medicare Program; Swing-Bed Program, 54 Fed. Reg. 37, 270 (Sept. 7, 1989).  This limited access is partly caused by the state and federal regulations. For instance, federal law authorizes state agencies to certify facilities for either SNF or ICF reimbursement. Such certification may be of a “distinct part of an institution.”57	57See 42 U.S.C. ‘ 1395x and 42 U.S.C. ‘ 1396a(a)(28). A “distinct part “ SNF or ICF must be an entire separately identifiable unit consisting of all the beds within that unit (such as a separate building, floor, wing, or corridor). A distinct part SNF or ICF unit is paid as an entity separate from the rest of the institution. 58	58Medicare Program: Swing-Bed Program, 54 Fed. Reg. 37, 270 (Sept. 7, 1989).  Consequently, facilities limit the number of beds that they have available by certifying only part of their facility. Because of these rules, white middle class women are disproportionately represented on Medicaid.

		Only 10% of Medicaid intermediate care patients are African Americans.246246Racial Disparities in Medicaid Coverage for Nursing Home Care (1991) (Unpublished Data located at the University of Dayton School of Law).
 Similarly, only 9% of Medicaid skilled nursing care facilities' patients are African Americans.247247Id.
 Nevertheless, if African Americans are sicker, then Medicaid expenditures for African Americans should at least be equal to, if not greater than, the percentage of Medicaid's African American population. It is this combination of under-representation and under-spending in Medicaid that suggests racism. For the Black elderly, neither Medicaid nor Medicare remove the racial barrier to long-term care facilities. 

 		Long-term care policy should examine the impact it will have on elderly African Americans. First, even color-blind policy can have a unintended negative consequence. Second, the life of African American elderly has been affected by racism. That impact is likely to continue. Finally, racialized policies and practices have resulted in " current conditions, where older minorities generally have poorer health, lower incomes, and more difficult living conditions than older Whites.”

 		For the long-term care industry to meet the needs of the African American elderly specific actions need to be taken. First, good public policy would assure universal access to long-term care. In the interim, there has to be a more equitable selection of patients to fill Medicaid beds. Second, while Title VI could be made more effective, a truly effective anti-discrimination effort will require, specific legislation. One essential component to eliminating racial discrimination is data. Data must be collected by race, provider, and facility. Third, organizational, administrative and cultural barriers to long- term care use must be eliminated. It is clear that economic access is not the only barrier to the use of long-term care. There needs to be integration of  referral systems and health care facilities, in order to eliminate discontinuities in care due to jurisdictional boundaries, and to increase the number of African American-owned and -operated nursing homes. 

		Real differences in long-term care will occur over the next fifty years because of the changing face of elderly. Clearly, long-term care will need to market itself to African Americans, to treat health problems that may be different in type but will definitely be different in severity. Long-term care will have to adapt to increased involvement of family members in health choices and to assure culturally competent care. Finally, African American elderly must receive a fair share of long-term care resources. 

Racial Disparities in Medical Treatment 

 		Racial barriers to access are only one aspect of institutional racism. Another aspect are the racial disparities in types of services ordered and in the provision of medical treatment itself; this has been well-documented in studies of cardiology, cardiac surgery, kidney disease, organ transplantation, internal medicine and obstetrics. One wonders how much of the disparity in treatment is a legacy from slavery when “…doctors frequently complained that they were unable to administer treatment because the slaves were not amenable to the same medical treatment as white patients.”248248PINKNEY, supra note 89, at 6.


		Cardiology and Cardiac Surgery. African Americans and European Americans have similar rates of hospitalization for circulatory system disease, Yet, studies have found that European Americans are one-third more likely to undergo coronary angiography249249Council on Ethical and Judicial Affairs, African-European Disparities in Health Care, 263 JAMA 2344 (1990); see also, Mark B. Wenneker & Arnold M. Epstein, Racial Inequalities in the use of Procedures for Patients with Ischemic Heart Disease in Massachusetts, 261 JAMA 253, 253-57 (1989).
 and two to three times more likely to undergo bypass surgery.250250Council on Ethical and Judicial Affairs, African-European Disparities in Health Care, supra note 173, at 2344-45; See also, Albert Oberman & Gary Cutter, Issues in the Natural History and Treatment of Coronary Heart Disease in African Populations: Surgical Treatment, 108 AM. HEART J. 688, 688-94 (1984) Cf., Charles Maynard et al., Africans in the Coronary Artery Surgery Study: Race and Clinical Decision Making 76 AM. J. PUB. HEALTH 1446, 1446-48 (1986)  Furthermore, difference in rates of by-pass surgery could not be explained by differences in clinical and angiographic characteristics.59	59Cf., Charles Maynard et al., Africans in the Coronary Artery Surgery Study: Race and Clinical Decision Making 76 AM. J. PUB. HEALTH 1446, 1446-48 (1986) 

		Kidney Disease and Kidney Transplantation. The aggressive treatment of long- term kidney disease is based in part on race. Studies indicate that European Americans are 5% to 15% more likely to receive aggressive treatment.   “[I]n three of four categories, Africans received less dialysis than Europeans.” 251251Council on Ethical and Judicial Affairs, African-European Disparities in Health Care supra note 173, at 2345; See generally, C.M. Kjellstrand & George M. Logan, Racial, Sexual and Age Inequalities in Chronic Dialysis, 45 NEPHRON 257, 257-63 (1987)
 In fact, the most favored patient for long term hemodialysis is a European American male between the ages of 25 to 44.252252See also, Council on Ethical and Judicial Affairs, African-European Disparities in Health Care, supra note 173, at 2345; Kjellstrand & Logan, supra note 175.
 A European American on dialysis is two-thirds more likely to receive a kidney transplant than a non-European American. In fact, while African Americans accounted for 33% of patients with end-stage renal problems, they were only 21% of the patients who received kidney transplants.253253Id; See also, C.M. Kjellstrand, Age, Sex and Race Inequality in Renal Transplantation, 148 ARCHIVES INTERNAL MED. 1305, 1305-09 (1988); P.W. Eggers, Effect of Transplantation on the Medicare End-Stage Renal Disease Program, 318 NEW ENG. J. MED. 223-29 (1988)
  While the likelihood of receiving a kidney transplant is related to income, the effects of income and race are independent of each other,254254African-European Disparities, supra note 173, at 2345; See also, P.J. Held et al., Access to Kidney Transplantation: Haw the United States Eliminated Income and Racial Differences? 148 ARCHIVES INTERNAL MED. 2594, 2594-00 (1988).
 meaning that middle-income African Americans are less likely to receive a kidney transplant than middle-income European Americans. 

		Internal Medical Treatment. The patient's race has been correlated with the intensity of medical treatment. For example, when hospitalized with pneumonia, African Americans are less likely than European Americans to receive intensive care.255255African-European Disparities, supra note 173, at 2345; See also, John Yergan et al., Relationship Between Patient Race and the Intensity of Hospital Services, 25 MED. CARE 592, 600, 603 (1987) This disparity in medical treatment persisted even after controlling for clinical characteristics and income.256256African-European Disparities, supra note 173, at 2345; John Yergan et al., supra note 179.


		Obstetrical Treatment. African Americans were more likely to be classified as "clinic" patients despite comparable ability to pay for care. Private patients were more likely than clinic patients to have caesarean sections.257257Id.; See also, R.H. de Regt et al., Relation of Private or Clinic Care to the Cesarean Birth Rate, 315 NEW ENG. J. MED. 619, 619-24 (1986).
 This is true even though clinic patients were in poorer health and were more likely to have low birth weight babies.258258African-European Disparities, supra note 173, at 2344; de Regt et al., supra note 181.
  

		Often when confronted with the above statistics people will try to explain them in terms of socio- economic class. However, race plays an independent role.259259See e.g., Marian E. Gornick et at., Effects of Race and Income on Mortality and Use of Services Among Medicare Beneficiaries, 335 NEW ENG. J. MED. 791 (1996).
 There are marked differences in time spent, quality of care and quantity of doctor's office visits between whites and blacks.260260See Commission on Civil Rights, supra note ___, p. 82-83.
 Whites are more likely to receive more thorough diagnostic work, better treatment, and care than African Americans ,.261261See e.g., Smedley, Brian D., Adrienne Y. Stith, and Alan R. Nelson, Editors, Unequal Treatment: Confronting Racial and Ethnic Disparities in Health Care Institute of Medicine, Committee on Understanding and Eliminating Racial and Ethnic Disparities in Health Care, Board on Health Sciences Policy (2002); See, e.g., Gregory Pappas et al., The Increasing Disparity in Mortality Between Socioeconomic Groups in the United States, 1960 and 1986, 329 NEW ENG. J. MED. 103 (1993); U.S. Dept. of Health & Human Servs., Nat’l Ctr. For Health Statistics, Health, United States, 1998 with Socioeconomic Status and Health Chartbook 50, 92-96 (1998), available at http://www.cdc.gov/nchs/data/hus/hus98.pdf [hereinafter Health].
  Differences also exist in the number of doctor's office visits between whites and blacks, even when controlling for income, education, and insurance  262262See e.g., U.S. Commission on Civil Rights I, supra note ___, p. 78-82.



		Researchers have concluded that doctors are less aggressive when treating African American patients.263263See e.g., U.S. Commission on Civil Rights I, supra note ___, p. 78-82.
. Thus, the most favored patient is "White, male between the ages of 25 to 44.” In fact, at least one study indicated a combined effect of race and gender resulting in significantly different health care for African American women.264264See e.g., U.S. Commission on Civil Rights I, supra note ___, p. 78-82.


		Whether these differences are based on individual prejudices or medical school training, it is compelling evidence of institutional racism that cannot be tolerated. Any patient seeking care from a physician should be confident of receiving the most appropriate medical treatment available. Regardless of race, each of us should trust our physician to act in our best interest. Every person should be assured that the physician will not let personal or medical prejudice compromise the quality of medical treatment. African Americans do not have those assurances. 

Discriminatory Policies and Practices. 

		Discriminatory policies and practices can take the form of medical redlining, excessive wait times, unequal access to emergency care, deposit requirements as a prerequisite to care, and lack of continuity of care, which all have a negative effect on the type of care received.265265See e.g., U.S. Commission on Civil Rights I, supra note ___, p. 74-78.
 Because discriminatory practices are often racially neutral, pinpointing exact practices becomes difficult. There are many examples, however, of policies and practices that disproportionately affect African Americans, such as refusal to admit patients whose physician does not have admitting privileges at that hospital, exclusion of Medicaid patients, and failure to provide interpreters and translations of materials.266266See e.g., U.S. Commission on Civil Rights I, supra note ___, p. 74-78; Sidney Watson, “Reinvigorating Title VI: Defending Health Care Discrimination – It Shouldn’t Be so Easy”, 58 Fordham Law Review 939 (April 1990).
 

		One significant example is a “racially neutral” federal Medicaid policy that limits the number of beds a nursing home can allocate to Medicaid recipients. In Linton v. Carney, “Tennessee, at the provider’s instructions, certified a limited component of beds in a facility which provides the same ICF level of care in all beds.”2672672 U.S.C. ‘ 1395; 42 U.S.C. ‘ 1396a(a)(28); Linton v. Carney, 779 F.Supp. 926, 931.
 The policy encourages these facilities to move existing patients who have spent-down their assets and are now eligible for Medicaid into "Medicaid beds" as they become available. It is mostly white women who can afford long term care without Medicaid and live long enough to spend- down those assets. The effect of this policy is that fewer Medicaid resources are spent on African American populations for nursing home care, even though they represent a larger portion of the Medicaid population and have more illness.268268See e.g., Heath K. Aeschleman, The White World of Nursing Homes: The Myriad Barriers to Access Facing Today’s Elderly Minorities Today’s Elderly Minorities, 8 Elder Law Journal 367-391 (2000); Steven P. Wallace, Vilma Enriquez-Haass, Kyriakos Markides, The Consequences of Color-Blind Health Policy for Older Racial and Ethnic Minorities, 9 Stanford Law and Policy Review 329 (Spring, 1998).
 The combination of African American over- representation and government under-spending in Medicaid is yet another example of the kind of structural and institutional racial discrimination that persists in many areas of the health care system. 

Lack of Language and Culturally Competent Care. 

	 	A key challenge has been to persuade the government to establish clear standards for culturally competent health care.269269See e.g., U.S. Commission on Civil Rights I, supra note ___, p. 52-54.
 Culturally competent care is "sensitive to issues related to culture, race, gender, and sexual orientation." Cultural competency involves ensuring that all health care providers can function effectively in a culturally diverse setting; it involves understanding and respecting cultural differences.270270See e.g., U.S. Commission on Civil Rights I, supra note ___, p. 52-54.
 In addition to recognizing the disparities in health status between White Americans and African Americans, we must recognize differences within groups.271271See e.g., U.S. Commission on Civil Rights I, supra note ___, p.33-36, 39-40, 42-45.
 African American communities include groups with multiple histories, languages, cultures, religions, beliefs, and traditions. This diversity is reflected in the health care they receive and their experiences with the health care industry.272272See generally, The Commonwealth Fund, Diverse Communities, Common Concerns: Assessing Health Care Quality for Minority Americans, www.cmwf.org. (Last visited: June 26, 2001).
 Without understanding and incorporating these differences, health care cannot be culturally competent.273273See generally, Jean Lau Chin, Culturally Competent Health Care, 115 Pub. Health Rep. 25, 28 (2000); David R. Levy, White Doctors and Black Patients: Influence of Race on the Doctor-Patient Relationship, 75 Pediatrics 639 (1985)
 

		One study noted that the “prevalence of negative stereotypes about Black and Hispanic groups…have resulted in discriminatory practices in health care service delivery.”60	60Levy, David R.,  White Doctors and Black Patients: Influence of Race on the Doctor-Patient Relationship, 75 Pediatrics 639 (1985)  . Nonetheless, there has been relatively little research done on the differences in accessing quality health care by subgroups of the African American community. In addition, there is evidence that health care providers come to the practice with cultural biases that may undermine their delivery of care.275275See generally Institute of Medicine, Unequal Treatment: Confronting Racial and Ethnic Disparities in Health Care (2002); Kevin A. Schulman et al., The Effect of Race and Sex on Physicians’ Recommendations for Cardiac Catherization, 340 New Eng. J. Med. 618 (1999); Saif R. Rathore et al., The Effects of Patient Sex and Race on Medical Student Ratings of Quality of Life, 108 Am. J. Med. 561 (2000).
 According to one researcher, "The doctor apparently arrives at the patient's bedside with preconceived notions about the patient's needs for pain medication, notions that are tied to ethnicity and not to the illness per se. What is worse is that there are no data to suggest that such perceptions are accurate, nor are physicians even aware of their behavior."276276Joel E. Dimsdale, Stalked by the Past: The Influence of Ethnicity on Health, 62 Psychosomatic Med. 161, 164 (2000).
 Furthermore, racial bias "may represent overt prejudice on the part of physicians or, more likely, could be the result of subconscious perceptions rather than deliberate actions or thoughts."277277Kevin A. Schulman et al, The Effect of Race and Sex on Physicians’ Recommendations for Cardia Catherization, 340 New Eng. J. Med. 618, 624-625 (1999).


 		Another example of institutional barriers to culturally competent care is the prevalence of linguistic barriers.278278See Commission on Civil Rights I, supra note ___, p. 53.
 This has become a serious problem for the Black community as immigration from Africa and South America has resulted a growing number of blacks who do not speak English or speak it as a second language. The failure to use bilingual, professionally and culturally competent, and ethnically matched staff in patient/client contact positions results in lack of access, miscommunication and mistreatment because of limited proficiency in English.279279See generally, Pancho H. Chang & Julia Puebla Fortier, Language Barriers to Health Care: An Overview, 9 J. of Health Care for the Poor and Underserved S5 (1998); Mareasa R. Isaacs & Marva P. Benjamin, Towards a Culturally Competent System of Care, Volume II (1991); Robert Wood Johnson Foundation, How Language Barriers Hinder Access and Delivery of Quality Care, www.rwjf.org (Last visited: June 26, 2001).
 This failure includes not providing education or information at the appropriate literacy level. Furthermore, "English only" laws that restrict access to public services to those with proficiency in English also have acute and racially disproportionate impact on immigrant blacks.280280See generally, Kiyoko Kamio Knapp, Language Minorities: Forgotten Victims of Discrimination?, 11 Geo. Immigr. L.J. 747 (Summer, 1997); Hearing Before the Senate Comm. On Governmental Affairs, 104th Cong., (1995) available in LEXIS, New Library, Curnws File; Pugh, supra note 10, at 3B.
 The lack of an official government infrastructure (from the federal to the local level) to ensure standards of culturally competent care and equal access to services is a critical issue affecting health care delivery. 

	Disparate Impact of the Intersection of Race and Gender. 

 		The unique experiences of African American women have been ignored by the health care system.281281See e.g., U.S. Commission on Civil Rights I, supra note ___, p. 47-50; Lisa C. Ikemoto, The Fuzzy Logic of Race and Gender in the Mismeasure of Asian American Women’s Health Needs, 12. 65 U. Cin.L.Rev. 799 (Spring 1997).
 African American women share many of the problems experienced by African American men, and women, as a whole. However, racial discrimination and gender discrimination often intersect to magnify the difficulties African American women face in acquiring equal access to quality health care.282282See e.g., U.S Commission on Civil Rights I, supra note ___, p. 47-50.
 Some barriers to care predominantly affect African American women. There are also gender differences in medical use, provision of treatments, and inclusion in research.283283See e.g., U.S. Commission on Civil Rights I, supra note ___, p. 47-50.
 This is partly the result of men’s and women’s different expectations of medical care and of gender bias among health care providers.284284See e.g., Dian E. Hoffmann and Anita J. Tarzian, The Girl Who Cried Pain: A Bias Against Women in the Treatment of Pain, 29 J.L. Med. & Ethics 13 Journal of Law, Medicine and Ethics, Spring, 2001; Michelle Oberman and Margie Schaps, Women’s Health and Manage Care, 65 Tenn. L. Rev. 555 (Winter, 1998); Carol Jonann Bess, Gender Bias in Health Care: A Life or Death Issue for Women with Coronary Hear Disease, 6 Hastings Women’s L..J. 41 Hastings Women’s Law Journal Winter 1995.
 Furthermore, the difficulty that African American women face in obtaining health care is not limited to illnesses that affect both male and female populations. Rather, there is evidence that African American women often find it difficult to find quality health care related to gender-specific illnesses, such as breast cancer.285285See e.g., U.S. Commission on Civil Rights I, supra note ___, p. 47-50; National Minority Cancer Awareness Week – April 17-23, 2000, Morbidity and 49(15) Mortality Weekly Report 330 (April 21, 2000).
 

  		An additional symptom of gender bias in the health care system is the way in which African American women's medical concerns are not taken as seriously as African American men's.  Women’s complaints are often dismissed as emotional distress or as a psychosomatic condition. Further, some health issues, such as domestic violence, have been largely ignored by the medical community, which sees it as a social issue rather than as a health issue. The medical professions have historically lacked a female perspective, in much the same way that they lack an African American perspective.286286See e.g., U.S. Commission on Civil Rights I, supra note ___, p. 47-50, 60-63, 89-91.


 		Policies and practices that increase government oversight and control of African American women are also a key factor in health status. In the case of domestic violence, African American women are less likely to receive sympathetic intervention by law enforcement.287287Lisa M. Martinson, An Analysis of Racism and Resources for African American Female Victims of Domestic Violence in Wisconsin, 16 Wis. Women’s L.J. 259 (Fall 2001); Paula C. Johnson, Danger in the Diaspora: Law, Culture and Violence Against Women of African Descent in the United States and South Africa, 29 1 J. Gender Race & Just. 471 (Spring 1998); R. Emerson Dobash & Russell P. Dobash, Women, Violence and Social Change, 150-209 (1992); Miriam H. Ruttenberg, A Feminist Critique of Mandatory Arrest: An Analysis of Race and Gender in Domestic Violence Policy, 2 Am. U.J. Gender & L. 171 (1994).
 African American women who, after calling upon police for help in such cases, are often victims of both domestic violence and police neglect 

		Family planning is another area where public policy has harmed the health status and life choices of African American women.288288See e.g., Charlotte Rutherford, Reproductive Freedoms and African American Women, 4 Yale J. 1. & Feminism 255 (1992).
 African American women do not have equal access to preventive medicine or the full range of birth control. Barriers include lack of family planning services or facilities in their communities, lack of coverage of reproductive counseling services, medications or procedures by Medicaid or other publicly funded health insurance programs, and disproportionately higher prescription of medically risky or unnecessary procedures such as contraceptive implants or forced sterilization.289289See e.g., James D. Shelton, Marcia A. Angle, and Roy A. Jocobstein, Medical Barriers to Access to Family Planning, 340(8831) The Lancet 340 1334-1336 (Nov 28, 1992).
 

	State and local policies are more likely to be discriminatory than federal policies. However, there are few standards for ensuring equal access and equal treatment at these levels of government. With jurisdiction over this area increasingly devolving to the state and local level, there is a critical need for a clear regulatory infrastructure that removes these barriers and remedies and penalizes policies and practices that promote discrimination. 

Summary: 

		African Americans came out of slavery with a slave health deficit which has never been rectified. In the twenty-first century, that deficit has been , aggravated by a racialized health care system. Racism affects access to care and to medical treatment independently of socioeconomic class. Although the disparities in treatment decisions reflect clinical characteristics, income, medical or biological differences, they also reflect racial bias.290290African-European Disparities, supra note 173.
 To improve the health of African Americans, it is not sufficient merely to remove socioeconomic barriers to access. Health care institutions must rid themselves of institutional racism. 

		Medicine has found cures and controls for many afflictions, improving the health of all African Americans, Asian Americans, Hispanic Americans, Native Americans and European Americans.291291KNOWLES & PREWITT, supra note 15, at 99.
 However, health care institutions have failed to make African Americans as healthy as they have made European Americans.292292See Id. at 98 (implicating health institutions for the failure to carry on medical advances and treatment to the African community).
 Health care institutions have failed to end the racial distribution of health care.293293Id. at 99.
 They also continue to perpetuate discrimination. Such a situation is intolerable. Of all the influences on African Americans’ health, the influence of health care institutions, though small, should be free of racial prejudice.

.

ENDNOTES


