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Introduction
Many factors contribute to how an educational institution chooses to design its
admissions policies. The primary goal of an admissions policy is to admit students who will
help further the academic mission of the school. Admissions offices want to recruit and admit
students who are qualified, eager to learn, able to contribute to the broader education of the
entire student body, and able to contribute to society in their personal and professional lives
after graduation.
Prior to the Grutter v. Bollinger and Gratz v. Bollinger decisions, most colleges,
universities, and graduate programs looked to the U.S. Supreme Court’s decision in Regents of
University of California v. Bakke for guidance in creating race-conscious admissions policies that
promoted student body diversity. Many institutions modeled their plans after the Harvard
undergraduate admissions policy, described by Justice Powell in Bakke as an exemplary plan.
Yet, during the 1990s, opponents of affirmative action challenged admissions plans like the
Harvard Plan that were designed to increase minority enrollments. While the Court’s decision
in Grutter fully embraces Justice Powell’s opinion in Bakke and cites with approval the Harvard
Plan, it also provides more guidance regarding what is permissible in a race-conscious
admissions policy. Meanwhile, the Gratz opinion analyzes an undergraduate admissions
program that the Court deemed to violate constitutional boundaries.
Therefore, Grutter and Gratz provide institutions with an opportunity to reexamine
their admissions policies and other policies designed to promote diversity in light of new
guidance from the Court. Even schools that modeled their admissions policies on the Harvard
Plan should reevaluate their policies to determine whether the policies are constitutionally
sound. Ultimately, some institutions may find it necessary to create new admissions policies.
Others may need only to modify their current plan. Whether or not an institution has a
constitutionally sound admissions policy in place, the reevaluation process may prove useful;
it provides the opportunity for an institution to improve its policy to ensure that it fully
advances its educational mission and diversity goals.
Each institution approaches the admissions process from a unique perspective, and
thus the Supreme Court allows considerable flexibility in constructing race-conscious
admissions plans. A large, public university, for example, faces a different set of challenges
than a small, private graduate school program. The suggestions contained in this Manual,
therefore, may not apply to all schools, and are not exhaustive. Instead, this Manual provides
guiding principles that admissions officers, faculty, and lawyers should use to design a
program that meets the context-specific characteristics of a particular institution.
Retooling or redrafting an admissions policy to fully comply with the law and to fulfill
an institution’s educational mission may seem daunting. Some institutions may be hesitant to
take on the added burdens that a constitutional, race-conscious plan might impose. Other
institutions, threatened by the prospect of litigation, may feel pressured into eliminating
effective, legal race-conscious programs.
1

Institutions should not simply abandon race-conscious admissions programs or other
academic values in favor of less effective “race-neutral” alternatives. With some effort, and
using this Manual as a guide, colleges and universities can design workable, effective, and
constitutional race-conscious admissions procedures. The potential benefit is a diverse,
vibrant educational environment that is, in the words of the U.S. Supreme Court, “open and
available to all segments of American society, including people of all races and ethnicities.”1
This Manual is divided into three Parts. Part One describes the basic legal and
constitutional framework appropriate for reviewing race-conscious higher education
admissions policies. In particular, the Part examines key passages from the Supreme Court’s
Grutter decision and identifies the “compelling interest” and “narrow tailoring” requirements
established by the Court. Part Two provides guidelines for developing race-conscious
admissions policies in the aftermath of the Michigan decisions. The Part provides suggestions
for institutions seeking to maintain a diverse student body through the use of constitutionally
sound race-conscious admissions procedures, as well as general guidelines for institutions in
states where the consideration of race in admissions is prohibited. Part Two also describes
evidence and documentation that may be useful for institutions that are defending challenges
to their programs. Part Three offers detailed legal analyses of important issues not directly
addressed in Grutter and Gratz. The Part examines race-conscious admissions programs that
seek to remedy past discrimination; discusses the appropriate use of race in admissionsrelated programs, such as financial aid, scholarship, recruitment, outreach, retention,
preparation and support programs; and explores the legality of considering race in faculty and
staff hiring.
While the Manual contains legal analyses and offers suggestions on the design of
policies that should comply with the constitutional guidelines established in the Grutter and
Gratz cases, it is not a substitute for legal advice. Officials should consult with the general
counsel’s offices and other legal experts at their own institutions to ensure that their policies
comply with the Constitution, federal laws, and the laws of their state and locality.
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PART ONE: GENERAL GUIDELINES
Chapter I

Basic Legal and Constitutional Principles

When analyzing the consideration of race in higher education, courts look to the Equal
Protection Clause of the Fourteenth Amendment as well as to two federal statutes, Title VI of
the Civil Rights Act of 1964 and 42 U.S.C. § 1981. This Chapter describes the basic
constitutional and statutory framework appropriate for reviewing race-conscious higher
education admissions policies. It examines the two “compelling governmental interests”
currently recognized by the Supreme Court in the higher education context: student body
diversity and the remediation of past discrimination. It also describes the requirements for a
“narrowly tailored” race-conscious admissions policy, paying special attention to the narrow
tailoring criteria announced by the Court in Grutter.
A.

Constitutional and Statutory Framework

The Supreme Court has twice ruled on the consideration of race in university
admissions, first in Regents of the University of California v. Bakke,2 and second in the recent
companion cases, Grutter v. Bollinger and Gratz v. Bollinger. In Bakke, the Court scrutinized a
medical school admissions program that reserved 16 seats in each entering class for racial
minorities. The Court concluded that racial quotas and set-asides like the program in Bakke are
unconstitutional.3 Justice Powell’s opinion in Bakke, however, recognized that diversity is a
compelling governmental interest and left the door open to other possible uses of race in
admissions. In Grutter, the Court reaffirmed Justice Powell's opinion in Bakke.4
1.

Equal Protection

The Equal Protection Clause of the Fourteenth Amendment of the U.S. Constitution
provides that “[n]o state shall . . . deny to any person within its jurisdiction the equal
protection of the laws.”5 Ratified in 1868, three years after the end of the Civil War, the
Fourteenth Amendment’s immediate and original purpose was to protect newly freed African
Americans from oppressive state action.6 Over time, however, the underlying principles of
Equal Protection have taken on much broader and far-reaching significance. For example, the
Equal Protection Clause has served as the legal foundation for desegregating public schools.7
Equal Protection is triggered when the government classifies individuals.8 When a law
that classifies individuals is challenged under the Equal Protection Clause, a court first
evaluates the law’s purpose. Second, the court evaluates the link between the law’s purpose
and the classification it makes. Courts analyze Equal Protection cases by applying different
levels of scrutiny depending on the type of government classification. The Supreme Court has
identified three levels of scrutiny: rational basis, intermediate scrutiny, and strict scrutiny.
For classifications based on race or national origin, courts apply strict scrutiny, the highest
level of review.9 Under a strict scrutiny analysis, “racial classifications are constitutional only
if they are narrowly tailored to further compelling governmental interests.”10 Race-conscious
3

admissions programs classify some applicants, in part, based on their minority status, and
thus are subject to strict scrutiny.11
Although rigorous, strict scrutiny review does not invalidate all racial classifications.
The Supreme Court made clear in Grutter that “[c]ontext matters when reviewing race-based
governmental action under the Equal Protection Clause” and “strict scrutiny must take
'relevant differences' into account.”12 Applying strict scrutiny in both Grutter and Gratz, the
Court held that a higher education admissions policy may consider race if the policy is
narrowly tailored to achieve the compelling interest of student body diversity.13
2.

Title VI and 42 U.S.C. § 1981

In addition to the Equal Protection Clause, two federal laws are relevant to the
consideration of race in university admissions: Title VI of the Civil Rights Act of 1964 and
42 U.S.C. § 1981.
Title VI provides that “[n]o person in the United States shall, on the ground of race,
color, or national origin, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity receiving Federal financial
assistance.”14 Title VI is relevant to the consideration of race because most universities,
including private institutions, receive federal financial assistance.
Section 1981 provides that “[a]ll persons within the jurisdiction of the United States
shall have the same right in every State and Territory to make and enforce contracts . . . as is
enjoyed by white citizens. . . .”15 Section 1981 is relevant to the consideration of race in
university admissions because the Supreme Court has held that the provision of educational
services constitutes a “contract” for Section 1981 purposes.16
In practice, it appears that the courts look to the Equal Protection Clause first, and only
those admissions policies that violate the Equal Protection Clause will be found to violate
either Title VI or Section 1981.17 For example, the Supreme Court held that the University of
Michigan Law School’s policy did not violate Title VI or Section 1981, because the policy did
not violate the Equal Protection Clause.18 As a result, this manual focuses primarily on the
requirements imposed by the Equal Protection Clause.
B.

Compelling Interests Under Equal Protection

The U.S. Supreme Court has recognized two interests that are sufficiently compelling to
justify the use of race in higher education admissions: (1) promoting student body diversity;
and (2) remedying the present effects of an institution’s past discrimination.
1.

Diversity Is a Compelling Interest

Although the list of interests that are sufficiently compelling to justify race-conscious
affirmative action under strict scrutiny is still evolving, the Grutter decision clearly states that
4

“student body diversity is a compelling state interest that can justify the use of race in
university admissions.”19
Prior to the ruling in Grutter, Bakke was the only U.S. Supreme Court decision to
directly address the use of diversity as a compelling interest to justify race-conscious
admissions programs. Because Justice Powell’s opinion was not adopted by a majority of the
Court, there was a split among the lower courts as to its value as binding precedent. Some
lower courts rejected the idea that diversity could ever be a compelling interest.20 Other
courts, however, found Justice Powell’s opinion to be controlling law.21 The Court’s decision
in Grutter resolved this split. In Grutter, a majority of the Court adopted Justice Powell’s
position in Bakke holding that diversity is a compelling interest that can be used to justify raceconscious admissions programs.
The Supreme Court has expressly recognized that educational institutions play a key
role in society in developing and training future leaders. They are places for the “robust
exchange of ideas,” and because of this role, educational institutions have a protected First
Amendment interest in the selection of students and faculty. Once an institution has
determined that diversity will enhance the educational experience, it has a constitutional
basis—the First Amendment—to promote that goal.22 In Grutter, the Court stated that
academic freedom, though not a specifically enumerated constitutional right, “long has been
viewed as a special concern of the First Amendment.”23 The Court recognized that educational
institutions should be allowed a certain amount of discretion and freedom to define and
accomplish their educational missions, which may include the goal of attaining a diverse
student body.24
The Supreme Court also recognized the “important and laudable” educational benefits
of diversity. According to various expert studies and reports cited by the Court, a diverse
student body promotes “classroom discussion [that] is livelier, more spirited, and simply more
enlightening and interesting.”25 It also promotes “cross-racial understanding,” prevents
minorities from feeling “isolated or like spokespersons for their race,”26 and produces a
vibrant educational experience that challenges and breaks down racial stereotypes.27
In addition, diversity is beneficial because it “'better prepares students for an
increasingly diverse workforce and society, and better prepares them as professionals.'”28
Major American businesses that filed amici curiae briefs in the Michigan cases emphasized that
“cross-cultural experience and understanding” in higher education plays a “crucial role . . . in
preparing students to be the leaders this country needs in business, law, and all other pursuits
that affect the public interest.”29 Furthermore, retired officers of the U.S. military made clear
that the ROTC programs on college campuses must “train and educate a highly qualified,
racially diverse officer corps in a racially diverse setting” in order to allow the military to
“fulfill its principle mission to provide national security.”30 A student body that reflects a
diversity of races, viewpoints, and perspectives thus creates the type of vibrant educational
environment that results in better educated and better prepared individuals who can more
effectively contribute to society after graduation.
5

Diversity is a compelling interest because it provides clearly defined educational
benefits. A university should be able to articulate the benefits obtained by having a diverse
student body, such as more spirited and more enlightening classroom discussions, or the fact
that diversity better prepares students for the workplace.31
2.

Remedying Past Discrimination Is a Compelling Interest

The remedying of past discrimination is also a compelling interest that may justify raceconscious admissions programs by educational institutions.32 An institution may therefore, in
some limited instances, defeat a challenge to its race-conscious programs on this basis.
A public entity can assert remediation as a compelling interest only when its raceconscious affirmative action program was designed either to remedy the public entity’s own
discriminatory practices or to dismantle a system of discrimination in which the entity has
been a “passive participant” or a “joint participant.”33 A public entity may not use raceconscious policies simply to combat “societal discrimination,” to provide role models for
students, or to benefit “racial groups that . . . may never have suffered.”34 To institute a raceconscious policy of any sort based on the remedial justification, the public entity must show
that it has a “strong basis in evidence for its conclusion that remedial action was necessary.”35 If
a public entity can meet the requirements of this compelling interest, even quota systems may
be permitted.36 For this reason, in the admissions context, colleges and universities with a
clearly documented or proven discriminatory past may find the remedial approach a useful
supplement to the diversity justification discussed above.
For a fuller discussion of remediation as a compelling interest, see Chapter V.
C.

Narrow Tailoring Under Equal Protection
1.

Narrow Tailoring When Diversity Is a Compelling Interest

Under a strict scrutiny analysis, when a public entity relies on a racial classification to
further a compelling interest, the entity is “constrained in how it may pursue that end: [T]he
means chosen to accomplish the [government's] asserted purpose must be specifically and
narrowly framed to accomplish that purpose.”37 While Bakke, Grutter, and Gratz identify
certain race-conscious admissions policies that cannot be used because they are not narrowly
tailored, the Supreme Court recognized in those cases that there are permissible, narrowly
tailored ways to consider race to further the diversity of a student body. As discussed below,
the Court in Grutter highlighted some options by which race can be considered in admissions
policies, but it did not indicate that a narrowly tailored consideration of race is limited to these
options.
Under Grutter, when educational institutions adopt race-conscious admissions
programs to advance student body diversity, those programs must have the following
characteristics to be narrowly tailored: (1) Race may be used as a factor in the admissions
process, but only in a flexible and nonmechanical manner; (2) educational institutions must
6

seriously and in good faith consider whether workable race-neutral alternatives exist to
achieve educational diversity (or, if a race-conscious program is already in place, reevaluate
race-neutral alternatives); (3) the adopted race-conscious admissions programs must not
unduly burden nonminority applicants; and (4) the institutions must reevaluate the efficacy of
their race-conscious admissions programs periodically and adjust them accordingly if such
programs prove unnecessary or if workable race-neutral alternatives become available.

A narrowly tailored race-conscious admissions policy:
1. Takes race into account in a flexible and nonmechanical way;
2. Requires a serious and good faith consideration of whether workable
race-neutral alternatives will effectively further diversity;
3. Does not otherwise unduly burden nonminority applicants; and
4. Is periodically reevaluated for its necessity.

a.

Race-Conscious Admissions Programs Must Be Flexible and
Nonmechanical

When race is used in the admissions process, narrow tailoring requires institutions to
review each application individually and evaluate a “wide variety of characteristics besides
race and ethnicity” that could contribute to student body diversity. According to Grutter, this
holistic, individualized review “demands that race be used in a flexible, nonmechanical
way.”38
Race-conscious admissions programs must be “flexible enough to consider all pertinent
qualifications of each applicant, and to place them on the same footing for consideration,
although not necessarily according them the same weight.”39 According to Grutter, one way to
achieve this flexibility is to “consider race or ethnicity only as a ‘plus’ in a particular
applicant’s file, without insulat[ing] the individual from comparison with all other candidates
for the available seats.”40 For example, in Grutter, the Court found the University of Michigan
Law School’s race-conscious admissions program to be flexible because it also considered a
host of nonracial diversity factors, including applicants’ travel experiences, fluency in different
languages, overcoming of personal adversity, family hardship, community service, and career
histories.41 Such a race-conscious program “adequately ensures that all factors that may
contribute to student body diversity are meaningfully considered alongside race in admissions
decisions.”42
In addition, race-conscious admissions programs must not be mechanistic so as to
insulate or limit an applicant from comparison with other applicants based on his or her race.43
7

Quotas and point systems that automatically make race a determinative factor in an
admissions decision exemplify this rigidity. In Bakke, the Supreme Court struck down the
University of California, Davis Medical School’s system, which reserved 16 out of 100 seats for
African American, Native American, Asian American and Latino students solely because of
their race. In Gratz, the Court struck down the point system of the University of Michigan’s
College of Literature, Science, and the Arts, which awarded 20 out of 150 points for
underrepresented minority status, making race automatically decisive “for virtually every
minimally qualified underrepresented minority applicant.”44 In both Bakke and Gratz, the
admissions programs were deemed not narrowly tailored.45
An educational institution, may, however, adopt goals or targets for minority
applicants.46 A goal is “defined by reference to the educational benefits that diversity is
designed to produce.”47 It is not mandatory and fixed like a quota, but rather is discretionary
and flexible—“only a good-faith effort . . . to come within a range demarcated by the goal
itself.”48 For instance, Harvard’s admissions policy, which was cited with approval by Justice
Powell in Bakke, set a goal designed to encourage classroom participation and a richness and
diversity of perspectives.49 The Harvard policy had no set maximum number but determined
that “10 or 20 black students could not begin to bring to their classmates and to each other the
variety of points of view, backgrounds, and experiences of blacks in the United States.”50
Similarly, the University of Michigan Law School’s admissions policy, approved in Grutter,
aspired for a “critical mass” or “meaningful representation” of minorities, which would
“encourage[] underrepresented minority students to participate in the classroom and not feel
isolated.”51
A goal must be flexible and designed to reap the educational benefits of a diverse
student body.52 An institution may keep and consult daily records of the racial and ethnic
composition of the admitted class as part of achieving a goal—so long as admissions officers
do not give race “any more or less weight based on the information contained in these
reports.”53 Whether an institution can seek to enroll the same percentage of minority students
in the applicant pool is not clear from Grutter. The Supreme Court did state, however, that if
the institution were to admit the same percentage of minorities year after year, it would
indicate that the “critical mass” or goal was not flexible.54 Articulating and striving for a
numerical goal, target, or critical mass of enrolled minorities from the applicant pool—so long
as it operates in a flexible manner—is a viable method by which an educational institution can
announce and enact its commitment to diversity without running afoul of the Constitution.
Indeed, as the Supreme Court recognized in Grutter, “’[S]ome attention to numbers,’ without
more, does not transform a flexible admissions system into a rigid quota.”55

8

A narrowly tailored, race-conscious admissions program
considers race in a flexible and nonmechanical manner.
Institutions may use race as a “plus” factor and adopt goals, targets, or
“critical masses.”
Institutions may not adopt quotas and determinative point systems.

b.

Workable Race-Neutral Alternatives Must Be Considered

Narrow tailoring requires educational institutions that are either considering or already
have existing race-conscious admissions policies to examine whether workable race-neutral
alternatives exist to achieve their diversity interest. What is required is a “serious, good faith
consideration of workable race-neutral alternatives that will achieve the diversity the university
seeks.”56 The institutions need not exhaust “every conceivable race-neutral alternative.”57 For
example, the Court in Grutter found the University of Michigan Law School’s admissions
program to be narrowly tailored even though the law school did not consider lowering its
admissions standards for all applicants or instituting a percent plan58—policies that some have
pointed to as “race-neutral alternatives.”59
Nor do educational institutions need “to choose between maintaining a reputation for
excellence or fulfilling a commitment to provide educational opportunities to members of all
racial groups.”60 For example, Grutter recognized that a lottery system “would effectively
sacrifice all other educational values, not to mention every other kind of diversity,” and that
lowering admissions standards for all applicants would make the University of Michigan Law
School less competitive and “sacrifice a vital component of its educational mission.”61
Likewise, Grutter observed that percent plans—admissions policies that automatically admit a
specified percentage of the highest-performing graduates of a high school or college to a
public university—are unworkable in many settings, particularly in graduate and professional
schools.62 Therefore, while narrow tailoring requires educational institutions to consider
seriously and in good faith workable, race-neutral options, it does not require institutions to
exhaust all possible race-neutral options or to adopt a race-neutral alternative that will harm
their academic values or their interest in diversity.
Educational institutions need not use a race-neutral alternative
that will harm their educational values or their interest in diversity.
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c.

Race-Conscious Admissions Programs Must Not Unduly
Burden Nonminority Applicants

Narrow tailoring also means that educational institutions implementing race-conscious
admissions policies must not unduly harm members of any racial group, particularly those
“individuals who are not members of the favored racial and ethnic groups.”63 One way for
institutions to ensure that nonminority applicants are not unduly burdened by race-conscious
admissions policies is to provide an individualized, flexible, and nonmechanical review of all
applications, as achieved by the University of Michigan Law School’s policy.64 Race-conscious
admissions programs must consider “all pertinent elements of diversity” so that nonminority
applicants who may have greater potential to enhance student body diversity can be offered
admission over minority applicants.65 In other words, when race is considered a “plus” factor
in the context of individualized review, as approved by Grutter, a nonminority candidate who
was rejected “will not have been foreclosed from all consideration for that seat simply because
he was not the right color.”66 In an individualized, flexible, and nonmechanical review, all of
the rejected applicant’s qualifications “would have been weighed fairly and competitively.”67
If a race-conscious admissions program provides for an individualized,
flexible, and nonmechanical review of all applicants, it will not unduly
burden nonminority applicants.

d.

Race-Conscious Admissions Programs Should Periodically Be
Reevaluated

Finally, narrow tailoring requires that race-conscious admissions programs have a
“logical end point” or “reasonable durational limits.”68 As Grutter recognized, “[t]he
requirement that all race-conscious admissions programs have a termination point assures all
citizens that the deviation from the norm of equal treatment of all racial and ethnic groups is a
temporary matter, a measure taken in the service of the goal of equality itself.”69 Although the
Supreme Court in Grutter announced its hope that race-conscious admissions policies will not
be necessary in 25 years, it did not establish any set “logical end point.”70 Grutter did,
however, encourage educational institutions to perform periodic reviews of, or include sunset
provisions in, their race-conscious admissions programs to ensure that such programs do not
become outdated or unnecessarily harmful to nonminorities.71 Periodically reevaluating the
efficacy of race-conscious admissions programs and adjusting them accordingly should ensure
that such programs have “reasonable durational limits.”
To ensure that race-conscious admissions programs have a reasonable
duration, educational institutions should reevaluate their programs
periodically.
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Some Salient Points About Considering Race in Admissions Decisions After Grutter and
Gratz
CONSTITUTIONAL:

UNCONSTITUTIONAL:

Assigning a “plus” to the race
of a candidate when it
contributes to the diversity of
the class

Always giving a “plus” to a
candidate’s race with no
consideration of how it
contributes to diversity

Weighing race as heavily— or
even more heavily—than other
qualities if it contributes to
the diversity of the class, but
not so much as to guarantee
admission

Weighing race regardless of
whether it contributes to the
diversity of the class

Considering race after
weighing several additional
qualities of the candidate, as
long as the consideration of
race does not guarantee
admission

Basing a decision on race without
any consideration or assessment
of other qualities of the candidate

Striving for a flexible “critical
mass” or variable goal of
admitted minorities

Basing admissions decisions on
attaining a predetermined, rigid
number of minorities

Conducting a full comparison
of the candidate’s qualities—
including his or her race—
with those of other candidates

Insulating a candidate based on
his or her race and making an
admissions decision without
comparison to the general
applicant pool

Keeping and referring to the
demographic composition of
the admitted class to evaluate
the status of goals or critical
masses

Relying on the demographic
composition of the admitted class
to determine whether a particular
student is admitted or rejected
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2.

Narrow Tailoring When Remedying Past Discrimination Is a
Compelling Interest

The discussion above is not meant to suggest that quotas, strict point systems, or more
heavily weighted uses of race may never be appropriate in the educational context. The
diversity rationale for an admissions program, as endorsed by the Supreme Court in Grutter,
allows an educational institution to make race-conscious admissions decisions without regard
to past or ongoing discrimination. Outside the educational realm, quotas have been
recognized as a permissible approach when they serve as a remedy for identified past
discrimination by certain sectors of society or institutions.72 Neither Grutter nor Gratz directly
addressed the contours of narrowly tailored admissions programs that use quotas or separate
admission tracks as a remedy for past discrimination.73 In light of the Court’s unwillingness to
foreclose the use of quotas to remedy past discrimination in the educational context,
educational institutions that have had a history of discrimination and can offer a strong basis
in evidence for that discrimination may consider exploring stronger uses of race in employing
race-conscious admissions policies.
Such a remedial program in the context of higher education might have the following
characteristics to be considered narrowly tailored: In defending a remedial admissions
program, an institution would most likely bear the high burden of demonstrating the
program’s necessity. For example, it may need to demonstrate that the institution
discriminated against the beneficiary groups, and that such discrimination resulted in the
current lack of opportunity.74 In that circumstance, the remedial program would most likely
apply only to those groups that have actually been victims of discrimination in the institution,
and would not likely extend to other minorities who might be victims of societal
discrimination but have not actually suffered adverse treatment at a particular school.75 In all
likelihood, an institution would also need to explore workable race-neutral alternatives before
adopting the remedial program,76 to periodically evaluate the necessity of the remedial
program,77 and to avoid unnecessarily harming the rights of nonminority students.78 For more
discussion on the use of a remedial admissions program, see Chapter V.

Before adopting a remedial admissions program, it is advisable to consult with
counsel to determine whether this option can apply to a specific institution.

D.

State Statutory Requirements

Some states have passed laws that limit or prohibit the consideration of race in
admissions and other contexts. In California and Washington, for example, voters passed
initiatives that prohibit discriminating against or granting “preferential treatment to, any
individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation
of public employment, public education, or public contracting.”79 California’s Proposition 209
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amended the state constitution, while Washington’s Initiative 200 enacted a statute into the
state code.80
The Washington Supreme Court recently interpreted the state’s prohibition against
preferential treatment on the basis of race and concluded that the act does not prohibit all raceconscious government action.81 The court recognized that diversity resulted in educational
benefits and that a “core mission of public education” was to make an “equal, uniform, and
enriching educational environment” available to all students.82 Therefore, it appears that
public educational institutions in Washington can employ race-conscious measures so long as
the institution does not use race to grant a “preference” in violation of the Washington
statute.83
In Parents Involved in Community Schools v. Seattle School District, the school district used
a racial integration tiebreaker specifically designed to promote racial diversity in assigning
students to high schools within the school district.84 The Washington Supreme Court held that
the tiebreaker did not violate the state’s prohibition against preferential treatment on the basis
of race, and that the statute did not prohibit all race-conscious government action.85 California
state courts, however, have found several programs, including outreach policies and school
transfer policies to violate California’s Proposition 209.86
In November 1999, Florida Governor Jeb Bush issued Executive Order 99-281, the “One
Florida Initiative,” which banned race- and gender-based affirmative action in admissions to
Florida’s higher education system, as well as in government employment and state
contracting.87 Governor Bush’s executive order was an effort to preempt a ballot initiative like
California’s Proposition 209 from affecting the outcome of the November 2000 election.88 At
that time, Governor Bush also established, and Florida’s Board of Regents approved, the
“Talented Twenty” policy, allowing Florida high school graduates in the top fifth of their class
to be admitted to at least one institution in the State University System, though not
guaranteeing a space at selective institutions like the University of Florida and Florida State
University.89 The One Florida Initiative banned race-conscious decision making in admissions,
but not in financial aid and outreach.90
Public university administrators should be aware of state statutes limiting or
prohibiting the consideration of race in their particular state. For further discussion on
developing admissions policies when the consideration of race is prohibited, see Chapter IV.
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PART TWO: DEVELOPING ADMISSIONS PROCEDURES
Chapter II

Admissions Programs

As discussed above, the Supreme Court allows considerable flexibility in constructing
race-conscious admissions plans aimed at furthering student body diversity. Indeed, each
educational institution will face a different set of goals and challenges when developing or
modifying its admissions plan, and many factors will play a part in how each institution
designs its admissions procedures.
This Chapter provides general principles and suggestions for institutions seeking to
retool their race-conscious admissions procedures in compliance with the Grutter and Gratz
decisions. The Chapter first sets out initial considerations, including “Articulating a ‘Diversity
Rationale’” and “Evaluating Race-Neutral Options.” It then offers general guidelines on (1)
flexibility, (2) moving away from a rigid, formulaic reliance on test scores and grades, and (3)
periodic review, which should inform the entire process of developing or modifying an
admissions policy. Finally, the Chapter provides more detailed recommendations on
developing admissions criteria, engaging in individualized review, asking questions that will
provide a more complete picture of a candidate, anticipating the increased burdens of
individualized review, and attaining goals or reaching a “critical mass.”
A.

Initial Considerations

Many institutions include enrolling a diverse student body as a fundamental
component of their educational mission. In Grutter, the Supreme Court reaffirmed the special
importance of diversity in higher education by noting that institutions of higher learning are
quintessential arenas for a “robust exchange of ideas.” Diversity, in this regard, encompasses
a number of different factors—including race—each of which contributes to the overall
educational mission of the school.
The Supreme Court firmly upheld diversity as a “compelling state interest” and
recognized that substantial, important, and laudable educational benefits flow from a diverse
student body. It also ruled that race-conscious admissions programs are a proper means to
further this compelling interest. However, it is important that institutions tailor their
admissions policies so that race is used only in a constitutionally permissible way.
1.

Articulating a “Diversity Rationale”

A college or university needs a formal admissions policy statement. Such a statement
should describe the goals and objectives of the admissions policy and should be tied directly to
the mission statement of the institution. This policy should be crafted by the senior policymaking body, whether a faculty committee, a senior administrator committee, a combination
of the two, or a committee of the board of trustees or regents. A campus then needs to develop
an admissions plan or process that will enable the admissions office to carry out that
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admissions policy. The admissions plan or process is the operational means by which the
campus achieves its admissions goals. There are three important reasons for this policy
structure.
First, most schools find that a clearly articulated policy helps to harmonize and
coordinate the admissions procedure for all admissions officers and the people reviewing
applicant files. Second, it serves as a statement to those who may wish to challenge a school’s
admissions policy, and gives guidance to those who would question the school’s motives.
Third, if an admissions plan is challenged, a court will grant considerable deference to an
institution’s declaration that diversity is vital to accomplishing its educational mission.
Articulating the diversity rationale for a race-conscious admissions program will help a judge
and other individuals understand the goals of the program.
The policy statement should articulate how diversity plays a part in the admissions
process. Specifically, the statement should explain how diversity furthers the educational
goals of the institution and advances the mission of the school.

Note:

Diversity should encompass a number of factors, and should not
focus solely on race. It is acceptable, however, for an institution
to declare that an important factor in achieving a diverse student
body is to ensure that underrepresented minorities are
adequately represented at that school. There is no need for an
institution to shy away from declaring its support for an
admissions policy that takes race into account.

There are many reasons why diversity in general and racial diversity in particular
benefit every student at a school and the school as a whole.
Benefits of diversity in general:
•
•
•

•

Promotes lively and spirited classroom discussion;
Exposes students to a diversity of viewpoints and life
experiences;
Helps prepare students for a diverse workplace by, for
example, exposing students to common goals and values,
which is critical to many professions that are based on
teamwork and mentoring;
Encourages a belief that our society is more fair and just.

Benefits of racial diversity:
•

•

Helps students avoid or overcome stereotypes by providing a
range of experiences and viewpoints within a particular racial
or ethnic group;
Promotes cross-cultural understanding and helps students
15

•
•
•
•

develop interpersonal skills for a multiracial world;
Prepares students for a racially diverse workplace;
Trains and educates a diverse group of leaders;
Contributes to better decision making on issues affecting our
multicultural society;
Fosters diversity among civic and business leaders.

Describing the benefits of diversity also sends a message to potential applicants that the
institution is committed to diversity, and will assist in attracting a diverse pool of applicants.
The consideration of diversity should not be limited to the
admissions process, but should be actively pursued in practice
throughout the year. Certain policies or practices may prevent
an institution from reaching its diversity goal, while others will
foster that goal. For more information on continuing the
commitment to diversity after completion of the admissions
process, see Chapter VI.

Note:

Remedial Justification—An Alternative Rationale
In adopting a race-conscious program, an institution must be careful not
to confuse a remedial justification with a diversity rationale. The Supreme
Court has repeatedly struck down race-conscious programs that claimed to
remedy past discrimination, yet sought to increase overall minority
representation without regard to evidence of past discrimination. Because
documenting prior discrimination can be an arduous undertaking, and because
remedial programs may encompass only a limited range of beneficiaries, most
institutions will pursue a diversity program. Given the broad authority the
Court has provided educational institutions in Grutter, there appears to be little
practical benefit in rejecting a diversity justification and exclusively employing a
remedial justification. Nevertheless, it is still legal for an institution to take race
into account under a remedial program pursuant to a federal court order, even
in states that prohibit race-conscious admissions decisions. For a more detailed
discussion of the remedial justification, see Chapter V.

2.

Evaluating Race-Neutral Options

Before embarking on a race-conscious admissions program, an institution must assess
whether race-neutral alternatives can be used to achieve its diversity goals. A school is
required to undertake a good faith evaluation of race-neutral options, but it is not required to
exhaust every possible nonracial means of increasing diversity.91 Nor must it implement a
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race-neutral program that might fail to meet its diversity objectives simply to prove
compliance. The only race-neutral option that an institution must implement, therefore, is one
that is both workable and achieves the institution’s diversity goals.
In theory, creating a race-neutral plan that satisfies these criteria is possible. In
practical terms, however, such plans are often unworkable. Thus, while evaluating raceneutral options is a mandatory component of maintaining a constitutional race-conscious
admissions program, it is important to note that an institution does not need to sacrifice its
other admissions goals for the sake of race-neutrality.
a.

Evaluating Alternative Plans

If an institution currently uses a race-conscious program, it should first evaluate its
admissions policy to determine whether the student body would be racially diverse even if
race were not taken into account. One way to make this determination is to conduct
simulations based on the institution’s most recent applicant pool. If sufficient numbers of
minority students to meet an institution’s particular admissions goals would be enrolled
under a race-neutral version of the policy, then the institution should consider revising or
ending its race-conscious measures.
Assuming an institution determines that its current, race-conscious policy contributes
to the level of diversity it seeks, the next step is for the institution to consider whether
alternatives exist that allow it to achieve its diversity objectives without using race as a factor.
When evaluating other options, an institution should make sure that the composition of
the student body admitted under a race-neutral plan complies with the goals and objectives of
its admissions policy statement.

AVOID:

Lowering Admissions Standards. A race-neutral plan that
will diminish an institution’s reputation or sacrifice its
educational goals is not constitutionally required. While a
school may wish to alter the weight it gives to various
application factors, it need not take steps that will reduce
selectivity. If a school cannot achieve its desired diversity by
race-neutral means, without diminishing its reputation or
selectivity, it may adopt a race-conscious policy. Even if an
institution adopts a “race-neutral” plan, it may want to
examine whether the race-neutral selection criteria have a
disparate impact upon minority groups.
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AVOID:

Plans That Are Not Workable. An institution is not required
to adopt a race-neutral plan that cannot logically or
effectively be applied. For example, percent plans are
impractical for graduate and professional schools. Similarly,
they are ineffective for use at private colleges, national
universities, and state-run universities where significant
numbers of out-of-state students apply. If such race-neutral
plans would not work for a particular institution, even if
they work for others, that institution may permissibly adopt
a race-conscious admissions plan.

A school does not need to exhaust every possible race-neutral alternative. If, after reasonable
study, the institution determines that no feasible race-neutral alternative will help it achieve all
of its admissions goals, it may use a race-conscious admissions policy.

Example:

The University of Michigan Law School attempted to achieve
diversity through minority recruitment programs, but found that
recruitment alone was unsuccessful in obtaining the desired
“critical mass” of minority students. Rejecting a lottery system,
which would have required the law school to lower its
admissions standards, the school adopted its race-conscious
program. This evaluation of race-neutral alternatives was
deemed sufficient by the Supreme Court.
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Why Certain “Race-Neutral” Plans May Fail to Meet Diversity Objectives
“Percent plans” have received a lot of media attention. But these plans
may not be workable alternatives because they do not allow an institution to
fully meet all of its admissions goals.
•

In the rare instance that institutions using a percent plan have
been able to maintain existing levels of minority
representation, that success has been attributable to vigorous
recruitment and generous scholarships focused on minority
candidates.

•

In states that have many public institutions, percent plans
admit minority students into the public school system.
However, minority students continue to be underrepresented
at the flagship universities of that system.

•

The Supreme Court has criticized percent plans, insofar as they
are purposely used to increase minority representation at an
institution, because they do not allow for the kind of
nonmechanical, flexible admissions decisions that the Court
has stated are essential in any valid race-conscious program.

•

Percent plans are unworkable in many settings, particularly in
graduate and professional schools.

For a more detailed analysis and discussion of percent plans, see
Appendix 4.

B.

Developing an Admissions Plan/Process
1.

General Considerations

While there are specific things an institution can do when developing or modifying an
admissions plan, there are general considerations that should inform the entire process: (a)
flexibility; (b) moving away from a rigid, formulaic reliance on test scores and grades; and (c)
periodically reviewing the admissions program. An admissions office should keep these in
mind when developing its admissions policy.
a.

Flexibility in Admissions

The hallmark of any constitutional race-conscious admissions plan is individualized
review. A necessary component of such a review is flexibility.
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An admissions process should be flexible enough to allow the consideration of a
number of different factors that would contribute to diversity, including race. These factors
can be weighted differently, and a single factor can and should be given more or less weight
depending on the applicant. Rigid reliance on a mathematical formula will render an
admissions policy legally vulnerable.92
Diversity includes more than just racial diversity. A school should be able to give a
“plus” to any factor that it thinks would contribute to diversity.

Example:

Many schools give a “plus” to factors such as race and
ethnicity, gender, socioeconomic class, sexual orientation,
geography, or residency. Many also give a “plus” for more
intangible characteristics such as leadership qualities, artistic
talent, or musical abilities. For a list of other potential “plus”
factors, see Chapter II.B.2.b., below.

Although a school should consider many factors in order to create a diverse student
body, any “plus” factor—including race—may be given a bigger “plus” compared to other
factors, although no single factor should dominate an application.
Example:

An underrepresented minority may be given a bigger “plus”
than an individual who is a concert cellist.

A school should allow flexibility in awarding a “plus” for any factor. The same factor
may warrant a different “plus” for different applicants. Reviewers of applications should
have the discretion to change the weights they give for any one factor.

Example 1:

Applicant A is Latino. Applicant B is Black. Although both
applicants are members of underrepresented minority groups,
Latino students are more underrepresented than are Black
students at this particular institution. Both applicants receive a
“plus” for their race, but the reviewer should have the flexibility
to give Applicant A a larger “plus” than Applicant B.

Example 2:

Applicant A is a woman who expresses an interest in political
science. Applicant B is a woman who expresses an interest in
electrical engineering.
The university reviewing their
applications has noticed that female engineering students are
underrepresented at the school, but female political science
majors are adequately represented. A reviewer should have the
discretion to give a “plus” to Applicant B, but not to Applicant
A.
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AVOID:

Rigidity. A school should not direct reviewers to automatically
give the same weight for a certain factor to all applicants who fit
the criteria, without allowing the reviewer discretion. For
example, directing every reviewer to automatically give an
underrepresented minority a “plus” that is the equivalent of
raising an applicant’s G.P.A. by 0.5 points is likely to be
unconstitutional. Reviewers should have the flexibility to (a)
grant a “plus” for a certain characteristic, and (b) make a
determination, on a case-by-case basis, of how much weight
that “plus” factor will have in the final decision about the
applicant, but not so much as to guarantee admission to that
applicant.

Finally, having flexibility in an admissions program means that an institution cannot
have a mechanical formula that allows race, by itself, to determine whether an applicant is
admitted. In some limited cases, mechanical cutoffs may be appropriate. In most instances,
however, mechanical formulas will hinder a school’s ability to individually review an
applicant, and will subject the admissions policy to scrutiny.

AVOID:

Mechanical Formulas. Any admissions policy that employs a
mechanical formula that automatically assigns points based on
race, is much more likely to be challenged as unconstitutional.
Automatic assignment of points to diversity characteristics
appears rigid and does not allow for enough nuance and
flexibility in the admissions decision. Moreover, a mechanical
admissions policy will hinder an institution’s ability to
individually review applications, and could hurt its efforts to
create a diverse student body.
b.

Moving Away From a Rigid and Formulaic Reliance on Test
Scores and Grades to a Contextual Analysis of Test Scores and
Grades

Institutions should take a critical look at factors that traditionally have been viewed as
“objective,” including a formulaic reliance on test scores and grades. Test scores and grades
are valuable evaluation tools—when used properly—especially for an admissions office facing
a large number of applications. But a simple focus on the “hard numbers” of a candidate
prevents a reviewer from looking at those numbers in the context of the individual or at other
admirable qualities of the candidate. Instead, an institution should evaluate a candidate’s
grades and test scores in the context of the candidate’s experiences and background to better
assess the applicant.
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The Law School Admission Council’s recommendation regarding the appropriate use
of test scores and grades for law school admissions applies with equal force to undergraduate
admissions:
•

“A sound admission program is not merely an exercise in predicting first-year
academic performance. Its goal is much broader—assembling a class of
individuals who contribute to each other’s learning experiences, and who
possess talents and skills that will contribute to the profession, frequently talents
and skills not measured by the LSAT or captured in undergraduate grades.”93

Moreover, the commissioned report on undergraduate admissions by the National
Research Council includes the following recommendations about test scores:
•

“Admissions policies and practices should be derived from and clearly linked to
an institution’s overarching intellectual and other goals.”

•

“The use of test scores in the admissions process should serve those institutional
goals.”

•

“Colleges and universities should review their uses of test scores in the
admissions process and, if necessary, take steps to eliminate misuses of scores.
Specifically, institutions should avoid treating scores as more precise and
accurate measures than they are and should not rely on them for fine
distinctions.”94

While test scores and grades provide information, they say different things about
different people, and they should be viewed within the context of the candidate’s entire
background. A number of factors affect test scores and grades, including race, socioeconomic
class, parental education, language, home environment, quality of school, and access to exampreparatory courses. A candidate’s test scores and grades should be viewed with these factors
in mind.
A rigid, noncontextual emphasis on test scores and grades poses inherent problems.
Studies have shown that the formulaic consideration of standardized test scores has a
disparate impact on minorities even though standardized test scores may be poor or
incomplete predictors for future performance past the first year. Indeed, several recent
examples demonstrate that alleged misuse of test scores in admissions, such as with rigid
cutoffs, may expose colleges and universities to state or federal lawsuits, as well as complaints
with the U.S. Department of Education’s Office for Civil Rights.95 (For a more complete
description of these studies, see the inset on the following pages).
High school grades, while a better predictor of future performance than test scores, also
are problematic. For example, some high schools offer far more AP courses than other high
schools do. If a university or college admissions office gives extra points for AP courses, grade
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point averages may be deceptively skewed upward for those with more opportunity.
Applicants at high schools that do not offer AP classes simply do not have the same
opportunity to demonstrate their abilities and to achieve a weighted grade point average.
Evaluating an applicant’s grades, without looking at the context in which the applicant
received those grades, does not give an admissions officer a full picture of the candidate.
A contextual analysis of test scores and grades will allow an institution to engage in a
more holistic review of each candidate and account for those students whose lack of
opportunity or whose scores on one-shot exams do not accurately reflect their academic
potential.
The Problem With a Formulaic Reliance on Standardized Test Scores
Disparate Impact on Minority Students
Numerous recent studies document the negative impact that a formulaic
consideration of standardized test scores in university admissions has on
minority students.
•

•

According to the College Board, among American college-bound seniors
in 2003, African Americans scored an average of 206 points lower than
Whites on the SAT, Mexican Americans 158 points lower, and Native
Americans 101 points lower.96
There is a greater danger of standardized tests causing disparate impact
because SAT scores consistently correlate more highly with race,
ethnicity, and socioeconomic status than other measures such as high
school rank or high school GPA.97

Finally, the Intervenors in Grutter noted that “the LSAT gives white students
an unearned advantage of 9.2 points over their black counterparts at the same
college with the same GPA. The unearned advantage of white test-takers
relative to Latinos and Native Americans is smaller but still highly significant
in competitive law school admissions systems.”98
There are a number of theories about why this disparity persists. Economics is
an obvious contributing factor, but is only part of the answer. Among
American college-bound seniors in 2003, those with family income of $10,000
to $20,000 averaged 889 points on the SAT, those with incomes of $50,000 to
$60,000 averaged 1012 points, and those with incomes above $100,000
averaged 1123 points on the test.99 A study by Christopher Jencks and
Meredith Phillips suggests that the problem is rooted in historic discrimination
in housing, education, and employment.100
An Incomplete Predictor of Future Performance
Placing undue weight on standardized tests is not a problem just because of its
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disparate impact on minorities. Standardized tests predict a student’s
performance during his or her first year in a college or graduate program. They
are not an accurate predictor of (a) a student’s overall performance in college
or in a graduate program; (b) whether the student will graduate; or (c) whether
a student will succeed after graduating.101
•

For example, in a study of 28 elite colleges and universities, Bowen and
Bok report that after controlling for other factors such as school
selectivity and socioeconomic status, SAT scores were a very weak
predictor of graduation. Those with SAT scores under 1000 graduated
83% of the time, students with 1000-1090 SATs graduated 86% of the
time, students with 1200-1290 also graduated 86% of the time, and
students with 1300+ SAT scores graduated 87% of the time.102

Thus, the notion that standardized tests such as the SAT and LSAT are “the
measuring stick” of academic ability has been steadily eroding in recent years.
Even the Educational Testing Service itself recognizes the limits of its test,
admitting that there is “no single, primary ordering of people as ‘bestqualified’ or ‘most meritorious’ as simple notions of merit require.”103
Too much reliance on standardized test scores may result in a less
academically capable student body. For instance, Bates College, which has
moved to a “test score-optional” admissions policy, reports that the move “has
had no visible negative impact on the quality of enrollees, and seems in fact to
have had a positive impact.”104 In fact, those who chose not to submit their test
scores had a higher rate of “academic survival.” The same results have been
found at large public institutions as well. In Oregon, 1990 data indicates that
had the state institutions relied heavily on test scores, the admitted student
body would have been somewhat less academically able.105

c.

Periodic Review

Grutter establishes that any institution that uses a race-conscious admissions program
should periodically review that program to see whether race-conscious policies are still
necessary to achieve the goal of diversity. If and when race-conscious policies are not needed,
the institution should stop considering race during the admissions process.
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Note:

The Supreme Court did not provide any guidelines about how
often a periodic review should take place. In fact, it has been
willing to defer to the educational judgment of a particular
institution. At the very least, however, an institution should
probably review its admissions program every few years.

Evaluating race-neutral alternatives is not the only reason an institution should
undertake a periodic review. Because so many different factors play a part in an
individualized review of an applicant, reevaluating an admissions program will allow an
institution to reassess its diversity goals and to tailor its admissions program to meet those
goals. A school should seek to periodically reassess the different factors that will create a
diverse student body, the criteria for admissions, and the different relative weights given to
“plus” factors. An institution should also review its target goals for admitting minority
students at the school. This type of periodic reevaluation will help an institution ensure that
its diversity goals are advancing the educational mission of the school.
There is no 25-year sunset provision for
race-conscious admissions programs.
Some opponents of race-conscious admissions programs seized upon
language in the Supreme Court’s Grutter opinion that reflected an expectation
that race-conscious admissions programs will be unnecessary 25 years from the
date of the decision. That statement, however, merely expressed an aspiration.
As long as Grutter is good law, student body diversity in higher education
will always be a compelling state interest.

Flexibility also means that an institution’s policy should allow for different “plus”
factors to take on different importance from year to year, as needed. As part of this process, an
admissions office should periodically reevaluate the criteria for admission, as well as the goals
for diversity, to ensure that the institution is meeting new challenges.

Example 1:

Example 2:

For a number of years, Mexican American students have been
adequately represented at an institution, and no “plus” factor is
given to Mexican American students. In recent years, however,
the institution has noticed a drop-off in Mexican American
students. The institution’s admission policy should be flexible
enough to allow reviewers, in the coming years, to give a “plus”
to Mexican American students.
Another institution, which draws students from a given state,
obtains data indicating that although the number of Vietnamese
American students in that state has dramatically increased in
recent years, that change in demographics is not reflected in
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admissions at the institution. At the same time, the institution
recognizes that it has attained strong representation of Japanese
Americans in its student body. The institution’s admission
policy should be able to adjust to these changes.
2.

The Admissions Process
a.

Recruitment

Perhaps the most important stage in creating a diverse student body occurs before a
single application is reviewed. If a school is able to recruit a diverse group of competitive
candidates to apply, the admissions process is much more likely to meet institutional goals
because the school will have more candidates from which to make its admissions decisions.
Efforts such as targeted mailings, outreach programs, and recruiting at schools with
greater proportions of minority students can help an institution obtain a diverse applicant
pool. For more information on the constitutionality of these recruiting programs and others,
see Chapter VI.
b.

Developing Admissions Criteria

Developing admissions criteria is an integral part of the admissions process. Along
with grades and test scores, other factors that may play a part in admissions include personal
statements, essays, activities, recommendations, and interviews.
In addition, certain
characteristics may give an applicant a “plus,” including race, gender, socioeconomic
background, geography, leadership qualities, legacy status, and the quality of the applicant’s
high school or undergraduate institution.
Example:

The following factors may be considered in addition to the
student’s courses, grades, and test scores, and may more
accurately reflect the potential contributions of the student:
•

Intellectual vitality: as demonstrated in outstanding
achievement in the arts and sciences, original work in
writing, leadership, public, or community service, or
other special projects;

•

Evidence of academic promise: as demonstrated by
achievement in specific areas of study or recent marked
improvement in academic performance;

•

Quality of performance relative to the educational
context available in the school: as evidenced by the
extent to which an applicant has utilized what is available
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and/or by recognition of school officials;
•

Quality of effort: as demonstrated in special projects
undertaken by students either in the context of the high
school curriculum or in conjunction with special school
events or projects co-sponsored by the school, postsecondary
institutions,
community
organizations,
agencies or private firms;

•

Academic fit: as demonstrated by special attributes,
achievements, or projects indicating an applicant’s ability
to fit in or contribute to the particular academic
environment or campus, or to a specific academic
program on a campus;

•

Leadership qualities: as evidenced by extracurricular
participation in a variety of projects or events, service in
the community or student government, and/or by the
ability to manage difficult personal situations;

•

Persistence and determination: as evidenced by
attainment of academic success while overcoming
challenges, such as poverty, disadvantaged social or
educational environment, family circumstances, physical
disability and other impediments;

•

Cross-cultural experience: as evidenced by participation
in special programs offered by the school, such as
exchange/education abroad programs, experience or
proficiency in other languages, or by the demonstrated
individual effort of an applicant to get to know and
experience other cultures;106

•

Special talent: as demonstrated in art, music, science,
drama, debate, or athletics; and

•

Service: to others as demonstrated by volunteer or
community service.107

When an institution evaluates its admissions policy, it should also reevaluate the
criteria for admissions. Of course, institutions employ admissions factors to further legitimate
institutional goals other than diversity (such as factors that enhance fundraising). Many of
those factors work against minority applicants, and as a result, institutions must work even
harder to achieve diversity. Having a race-conscious admissions program can help level the
playing field.
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As noted earlier, studies have shown that formulaic consideration of standardized test
scores has a disparate impact on minorities.
But other “plus” factors may also
disproportionately disadvantage minorities.

Example 1:

Many minority applicants do not have parents or grandparents
who attended college or graduate school, thus removing them
from the pool of applicants eligible to be considered as legacies.
Legacy admissions favor White applicants.

Example 2:

Many colleges and universities tend to favor applicants who
have attended affluent, prestigious public and private high
schools. Minority students are often underrepresented at these
schools. Therefore, minority students do not have the same
opportunity to receive the “plus” as other students.

There may be many reasons that an institution needs to use factors that negatively
impact minority enrollment. But if the admissions office is cognizant of the effect that such
factors have on admissions, it can take steps to counterbalance the impact with race-conscious
policies. Therefore, an admissions office should evaluate all factors used in its admissions
criteria and determine what effect they may have on the admission of minority applicants.
When possible, an institution should avoid criteria that can place an undue burden on
minorities.
When developing admissions criteria, a school should also determine which factors
merit a “plus” to increase diversity at the school, and the relative weight or importance a
certain factor will have on admissions. But as noted previously, an institution must ascribe a
relative weight to each factor, and the weight must not be a hard, inflexible number.
When instructing reviewers about admissions criteria, the admissions office should
stress that the weights are relative and not fixed for any group of candidates. Moreover, since
an individualized review process is more subjective, there will probably be more variance
between reviewers. An institution can reduce variance by spending more time training
reviewers on the relative weight to be given to different admissions criteria.
c.

Ask Questions That Will Provide a More Complete Picture of
the Candidate

Developing new criteria will not help an institution’s admissions process if its
application does not give the applicant the opportunity to provide relevant information.
Formulating questions that will solicit this information will help an institution achieve its
diversity goals.
Clearly, certain questions will tell a school about some of the factors that may play a
part in the admissions decision. Asking about the race, gender, socioeconomic status,
hometown, or highest level of education of an applicant’s parents will give a school much of
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the pertinent information. But achieving a diversity goal and having individualized review
involves more than demographics, grades, and test scores. Since schools are evaluating the
individual, it is important to know who the applicant is.
Many schools discover more about the applicant by asking short essay questions. The
information provided in essays may relate characteristics that the institution feels will
contribute highly to the diversity of its student body. Certain questions may be particularly
helpful in achieving a diverse class:
•

How do you stand out from other candidates?

•

How can you contribute to the diversity of this institution?

•

What obstacles or challenges have you faced or overcome in your life?

Questions such as these will allow an applicant to distinguish himself or herself from
other candidates.
d.

Engage in Individualized Review

Applications considered under a constitutional race-conscious admissions program
must undergo an individualized review. This process is also referred to as a “whole-file”
review, and contemplates a holistic review of the applicant’s entire file, as well as a holistic
evaluation of the candidate. An institution should consider all of the applicant’s qualities,
including any “plus” factors that indicate the student would contribute to diversity, and judge
those factors in totality. A decision of whether to admit the applicant should be based on this
complete evaluation.
Information about “plus” factors may be found in explicit questions on the
application—examples include asking the race or gender of the applicant, asking where he or
she is from, or asking if the applicant’s parents attended college. Alternatively, information
about “plus” factors may be found in the applicant’s personal statement or essays. For
example, an applicant may discuss several obstacles he or she has overcome in an essay. Or an
applicant may describe in his or her personal statement a project the applicant has undertaken
that demonstrates leadership ability. All of these qualities may influence an admissions
decision, and all should be considered.
No single factor, however, should dominate an application. For example, an institution
should not give an applicant’s race such undue weight that all other qualities of the applicant
are subsumed under that single consideration. In practical terms, this means that an
applicant’s race should not automatically allow the applicant to gain admission, without
considering other factors of that applicant or other applicants.
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AVOID:

“Automatic” admissions based on race. It would be illegal if
every candidate with certain minimum test scores and grades
automatically gained admission because each candidate
belonged to an underrepresented minority group.

Even though one factor cannot dominate the selection process, any factor, including race,
can be determinative in a single admissions decision.

Example:

Applicants A and B have similar test scores and grades, have
similar life experiences, and come from the same
socioeconomic background.
The applicants both have
average recommendations, personal statements, and essays.
Each applicant, after considering the entire file but before
considering race, are borderline admits. Applicant B belongs
to an underrepresented minority group while Applicant A
does not. Applicant B may be admitted while Applicant A is
not, solely because of the “plus” factor given for Applicant B’s race.

When reviewing applications, an institution should ensure that each applicant is
considered on the same footing as every other candidate. Any two-track admissions program,
in which applicants of one race compete only against applicants of the same race, is
unconstitutional. Because each applicant is compared to all others, and because many factors
are considered, some nonminority applicants may be admitted over minority candidates with
better test scores and grades.

Example:

Applicant A belongs to an underrepresented minority group,
comes from a middle class family, and has average grades
and test scores. She is a solid, but unremarkable candidate.
Applicant B has poorer grades and test scores, but comes
from a disadvantaged background and is an accomplished
jazz saxophonist. She is White. A reviewer may decide to
admit Applicant B over Applicant A because Applicant B
will contribute more to the diversity of the student body than
Applicant A.
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Under an admissions policy that truly follows a flexible,
individualized review selection process, admissions
decisions similar to the example above would be expected to
happen. The Supreme Court noted this expectation and
credited the University of Michigan Law School’s evidence
that showed nonminority applicants sometimes gained
admission over minority candidates that had better grades
and test scores. For example, at the University of Michigan
Law School, the applicant admitted with the lowest
undergraduate grades in the 1990s was usually white.108

Note:

Evaluating candidates using the “whole-file” method may be accomplished in a
number of ways. The previous examples are simply illustrative and are not meant to be
exhaustive. As long as files are reviewed properly, a school can and should develop a
reviewing system that best suits its needs and capabilities. The University of California at
Berkeley, the University of Virginia, the University of Texas at Austin, and the University of
Michigan all currently employ some form of individual review in their admissions processes.
e.

Address and Anticipate
Individualized Review

the

Increased

Burdens

of

Whatever method a school decides to undertake to individually review applications,
such a review will probably impose added burdens on an admissions office. Although this
individual review will likely require increased resources, the benefits of a vibrant educational
environment are enormous in comparison. The main way to address the administrative
burdens that may accompany an individualized review system is for institutions to tap all
potential resources available to it, both on campus and in the community, to assist in the
review process.
At the very least, institutions will need to expand their admissions committees by
finding more people to review applications. First and foremost, a school should identify its
own untapped resources, such as faculty members, who might serve as readers. Although the
time commitment required of a reader may prevent some faculty from participating, faculty
can be excellent application readers since they have firsthand knowledge of the type of student
who is best suited for their institution. Universities might offer incentives to faculty members
who are willing to serve as readers by releasing them from committee assignments or by
giving them credit for service to the university.
Other potential volunteer readers include graduate or doctoral students, recent
university graduates, former university admissions officers, and present and former high
school guidance counselors. Doctoral students may be especially well suited for this task,
given their obvious interest in the educational process. Recent graduates are already familiar
with the requirements to succeed in the institution and may be especially willing to serve as
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volunteer readers for their alma mater. Former admissions officers generally understand the
admissions process and have prior experience in reading applications efficiently.
Using high school guidance counselors as readers offers several potential benefits. For
example, it can promote relationships between a particular university and the guidance
counselor’s high school. The guidance counselor may become known at his or her high school
for having special knowledge about the admissions process. Counselors would thus be well
positioned to assist the university with its recruitment efforts by identifying and encouraging
a diverse group of students to apply to the institution.
Institutions that have the resources to give each applicant an individualized review
should do it. However, if that cannot be done, either by paid staff or by volunteer reviewers,
there are still ways to design a workable, constitutional race-conscious program.
Paring down the applicant pool will ease the burden on an admissions office. But a
school should carefully examine how it initially reduces the number of applicants under
consideration. Mechanical cuts based on test scores and grades are easy, but they can be
imprecise and counterproductive because an applicant with low numbers may still succeed as
a student, and may contribute to the diversity of an institution’s student body. Moreover, as
explained above, test scores are problematic when used mechanically as a significant factor in
an admissions decision.
Nevertheless, making some sort of first cut may be advantageous, particularly for
institutions that receive a large number of applications. The following are some examples of
how to achieve that first cut:

Example 1:

Example 2:

A school can use a mechanical cut to tentatively eliminate a
certain percentage of applications.
Then a group of
reviewers can look at these applications to determine
whether any of them should be moved back into the group
receiving a second review. It is important that under this
methodology, an application can be moved into the group for
secondary review for any reason that would enhance
diversity, not just because of the race of the applicant. This
method has the advantage of allowing an admissions office
to make individual assessments of all applications. But the
office would avoid making initial assessments of all
applications, including those that would clearly survive a
first cut based solely on test scores and grades.
Instead of employing a mechanical cut, a small group of
reviewers may first quickly screen each application to
determine whether the applicant should receive a more
thorough review. This method allows reviewers to make
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individualized decisions about applicants. A reviewer will
always be able to consider grades and test scores. But he or
she can also quickly review the file to see if there are other
reasons why an applicant should get a second review.
A two-tier system. Any mechanical cut that sets one cutoff
level for underrepresented minorities and a different cutoff
level for other students is subject to challenge. Such a system
would violate the Supreme Court’s proscription against any
two-tier admissions policy and would violate the
requirement that each applicant must compete with every
other applicant.

AVOID:

Each application that makes the first cut should still go through an individualized
review. Note that if an individualized assessment is done at this initial stage (as in Examples
1 and 2), the reviewer should take into account any factor that may count as a “plus” under the
admissions criteria the school has chosen, and the system for awarding a “plus” should be in
accordance with the procedures outlined above.
Regardless of who is selected to participate in the admissions process, all readers must
be trained in order to provide a consistent standard of review. This training helps to ensure
that the quality of the admissions process is not compromised. Such training must guard
against potential reader bias and must ensure that all readers are focused on the values
articulated in the admissions policy and in the admissions process itself. The integrity of an
admissions process centered on individual review must be based on the experienced
professional judgment of its readers. Because individualized review necessarily focuses on the
nonquantifiable or subjective components of an application, it would be most efficient to train
a group of readers that can participate in the admissions process over several seasons.
Schools that are willing to make a short-term investment with a long-term payoff may
wish to consider implementing an electronic application system. Many colleges and
universities currently either offer students the option of submitting their entire application via
the Internet or scan the applications and store them in electronic form. Not only does this type
of system let the school quickly sort applications based on numeric scores and other criteria, it
also allows readers in remote locations to access the applications, thus expanding the potential
pool of readers available to a particular institution.
f.

Setting and Reaching Goals

In Grutter, the Supreme Court held that setting goals for minority enrollment and
making a “good faith effort” to reach those goals is not equivalent to a quota system. The goal
of admitting a “critical mass” of minority students is aspirational rather than automatic. In a
quota system, the outcome is predetermined and admissions decisions are based on the desire
to satisfy that outcome. In a “critical mass” system, however, there is a desired outcome, but
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that outcome is not predetermined or mandated.109 As a result, a school will not necessarily
reach the desired outcome from year to year, and in some years an institution may even
exceed its targets.

Note:

It is important to understand that even when a school seeks
to admit a “critical mass” of minority students, it must be
done through a flexible system that takes race into account—
even by tracking admissions demographics—without
sacrificing individualized review.

Many feel that admitting a “critical mass” of minority students is necessary to achieve
true diversity and to combat problems that may occur when only a few individuals of a
minority group are admitted at a school.
When only a few minorities are admitted, they may feel:
•

Isolated or alienated;

•

Unsafe or uncomfortable;

•

Obligated to be a spokesperson for their race;

•

Under pressure to prove the abilities of their race;

•

Stereotyped or stigmatized.

There are benefits to achieving a “critical mass.” The Supreme Court acknowledged
that a critical mass of minority students will promote livelier, more spirited, and more
enlightening and interesting classroom discussion. Students will no longer worry that they
are being asked to “represent” their race or ethnicity. In addition, as students encounter
intragroup diversity and recognize that races are not monolithic, racial stereotypes will break
down.
When striving to admit a critical mass of minority students, an institution is permitted
to set minimum goals for minority enrollment. The first step for an admissions office is to
define what “critical mass” means for its institution.

Note:

Because the definition is dependent on the location and
circumstances of a particular institution, each institution’s
definition of “critical mass” will be unique. Therefore, a
school should not feel compelled to mirror the target
enrollment goals of other institutions. There is no one goal or
“critical mass” for every institution at every point in time.

The Court did not define “critical mass,” and stated that it would defer to a school’s
determination of “critical mass.” It is unclear, however, whether institutions have unlimited
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discretion in defining “critical mass.” Many institutions may wish to set their target goals for
minority admissions based, in part, on the demographic composition of the community from
which they recruit students. For example, a large state institution that mainly attracts a
regional student body may choose its target partly based on the racial composition of the state.
At the same time, it is important that the racial composition of a state or region not be
presented in such a way that the institution’s target figures appear to be de facto quotas.
In setting its goals, an institution may also wish to refer to existing social science
research or commission its own studies. See Chapter III for examples of these studies.
There is no requirement that a school announce specific numeric goals for minority
enrollment. The more specific an institution makes its goals, the more the program may
appear like a quota. If an admissions office chooses to set down written goals, it is better off
having some fairly broad range of “acceptable” minority enrollment in mind as it enters the
admissions process. By setting a target range the institution is explicitly acknowledging the
practical reality that under a “critical mass” system, admissions demographics will vary from
year to year.

Note:

Over time, a school may find that its needs have changed, or
that its initial assessment is deficient in some regard. If the
goal is sufficiently broad, this may not be an issue, but a
school should nonetheless be prepared to reassess its goals
periodically.

During the admissions process, institutions are permitted to make a good faith effort to
come within a range demarcated by the goal itself. The Supreme Court recognized that
achieving a “critical mass” necessarily entails looking at minority enrollment numbers. An
institution can look at statistics on race to track progress during the admissions process.
Moreover, this data will be very useful for an admissions office as it periodically
assesses and contemplates changes in a diversity admissions plan. The Court expressly stated
that administrators can permissibly track the demographic statistics of admissions during the
admissions process in order to assess how well they are doing at meeting their goals.

Example:

The University of Michigan Law School’s Dean of
Admissions kept track of the evolving demographics of each
admitted class and informed the Admissions Committee in
daily reports so that admissions officers were generally
aware of the makeup of the students who had already gained
admission to the school. The Supreme Court held that this
was constitutional.

Although admissions officers may be aware of the evolving demographics of those
admitted to the school, that information may not be determinative as to whether an individual
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applicant is admitted. Although race can still be the determinative factor in an individual
admissions decision, that decision must be based on the individual review of a candidate, not
based on the fact that a school is falling behind in its goals for minority enrollment.

Example:

Assume a school determines that to achieve a “critical mass”
of Black students, they should comprise 10-15 percent of the
incoming class. During the course of the admissions season,
the admissions dean informs admissions officers that only 5
percent of admitted students are Black. The reviewers
should not simply start accepting more Black students
without regard to individual candidates’ overall
qualifications, in an effort to achieve the target. However,
when reviewing an individual application of a borderline
candidate who is Black, a reviewer may still decide to accept
the applicant because of the “plus” awarded based on his or
her race.

Although a school is permitted to make a good faith effort to reach its goal, that goal
cannot become a mandate. Ultimately, each admissions decision must still be based on
individualized review, not the more general goal of creating the “critical mass.”

AVOID:

The appearance of a quota system. Consistent with the fact
that the institution is setting goals but not mandating a
particular outcome, its results will probably vary over time.
Of course, an institution does not automatically have a quota
simply because its enrollment levels remain relatively
constant. But where possible, a school should avoid even the
appearance of a quota.

Finally, there are some long-term issues that should inform an institution’s
consideration of a “critical mass.” By tracking the admissions process over several cycles, a
school will be able to assess how well its current plan meets its diversity goals. This long-term
assessment will allow it to adjust its goals if necessary.
Over time, an institution should assess how close it has come to meeting its goal of
creating and maintaining a “critical mass” for any underrepresented group.
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An admissions office can conduct follow-up research by
asking the same questions (about the level of classroom
discourse, campus interaction, stereotyping, alienation, etc.)
that it asked when it initially studied the meaning of a
“critical mass” at the school. Ideally, the institution will hear
that significant improvements have been made. It may find,
however, that the current goals are not resulting in a “critical
mass” and must be reassessed.

Example:

In addition to reassessing goals, a school may decide to change the weight given to race
or the definition of underrepresented groups from year to year. Some institutions try to meet
their diversity goals by:
•

Keeping admissions officers aware of the demographic statistics from previous
years. By being more conscious of the institution’s progress toward achieving
its goal, admissions officers are more likely to properly account for race and
ethnicity in the future.

•

Indicating that greater emphasis should be placed on race and ethnicity in the
upcoming admissions cycle, if the school is not meeting its goals. Of course, the
school cannot demand a certain level of minority enrollment, but there is
nothing improper about asking admissions officers to give race “more weight”
in the upcoming year.

•

Evaluating data on race and ethnicity in a sophisticated manner. The terms
“Asian” and “Latino,” for example, include many communities that face
different obstacles and reflect varying histories. Some may be underrepresented
or disadvantaged while others are not. This can be understood only by
reviewing the data in depth.
g.

Extend Post-Admission Efforts in Recruiting and Financial Aid

As with pre-application recruiting, post-admission recruiting plays a very important
role in creating a diverse student body. After all, admitting a diverse group of students is less
meaningful if many of the minority students admitted either decide not to attend or are unable
to attend. Many institutions have had success with programs aimed at encouraging minority
students to attend the school, such as minority admit weekends. Similarly, financial aid is
another important factor that may convince minority students to attend a school.
For more information on the constitutionality of such programs and how an institution
can use post-admission recruiting techniques and financial aid to create a diverse student
body, see Chapter VI.
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Chapter III

Useful Documentation to Support and Defend Admissions Policies

The Supreme Court’s Grutter and Gratz decisions provide guidance as to how an
institution may implement an admissions program that meets constitutional requirements. An
institution seeking to attain the benefits of student body diversity should employ the steps
outlined in Chapters I and II. First, the institution should define the goal: to achieve
meaningful diversity and reap the benefits flowing from diversity. As the Supreme Court
recognized, the goal of student body diversity is compelling, and our educational institutions
should play a leading role in defining what student body diversity is and what benefits flow
from it. Second, the institution should consider the best way to achieve diversity, by looking
at the admissions strategies available to it. An admissions policy should be carefully crafted
after considering a range of alternatives, including race-neutral alternatives. Third, the
institution should design with care an admissions policy that balances its diversity goal with
the other goals of the institution. Fourth, an institution should periodically evaluate both the
goal of diversity and the means for achieving it, to see if either changes within the institution
or external forces necessitate modifications to the admissions process.110
An institution should document these well-considered steps when designing an
admissions policy. A written record will help an institution to define its goals, design its
policy, and—most of all—review its progress over time. Of course, documenting the process
that went into creating an admissions policy will also assist the institution in defending the
policy in the rare circumstance that it is subject to challenge. To the extent that the University
of Michigan Law School created and kept records explaining the benefits of diversity and the
advantages of its admissions policy, those records helped the courts to understand why the
admissions policy made sense, educationally and legally. To date, courts have not provided
specific direction as to the kind and amount of evidence that will suffice in every context.
However, the Supreme Court’s analysis in Grutter of the evidence submitted by the University
of Michigan Law School—which the Court deemed sufficient—provides guidance as to the
types of evidence that an institution, which is similarly dedicated to attaining or preserving a
diverse student body, may gather to support its own program.
This Chapter provides guidelines on the documentation an institution should create,
collect, and keep in developing and maintaining an admissions policy that seeks to achieve
student body diversity. In particular, these guidelines highlight the types of documentation
useful to show that an institution: (1) defined diversity and its benefits; (2) considered
alternative policies to achieve student body diversity; (3) carefully designed a flexible, effective
policy; and (4) evaluated the policy over time.
A.

The Benefits of Diversity

In order to effectively establish the connection between the goal of diversity, the
admissions policy, and the institution’s overall mission, a college or university should have a
clearly articulated understanding of each. In Grutter, the Court deferred to the University of
Michigan Law School’s “educational judgment that . . . diversity is essential to its educational
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mission.”111 An institution seeking student body diversity should document that it has made
the same judgment, and that it has a clear concept of the meaning of diversity and how
diversity is essential to its educational mission. In order to make this determination, of course,
an institution first must have a mission statement that expresses its goals and values. With
that mission in mind, an institution should expend the effort to articulate what diversity is and
how it contributes to the mission. Then the institution should record what it learns through
this process. It is easy to embrace big, abstract objectives without articulating why an
institution believes in them. Taking the time to articulate the benefits of diversity will not only
justify the admissions policy, it will also enhance its effectiveness.
An institution need not start from scratch. Studies demonstrating the positive results of
racial and ethnic diversity are plentiful, and this Chapter highlights some noteworthy
references. In Grutter, the Supreme Court stated that “[t]he Law School’s assessment that
diversity will, in fact, yield education benefits is substantiated by [the school] and their
amici.”112 The University of Michigan Law School’s support included expert reports, empirical
social science evidence, and additional evidence showing that diversity produces substantial,
tangible educational benefits.113 Any educational institution can easily, and at little cost, amass
similar evidence.
1.

Useful Internal Documentation

An institution should define diversity and purposefully consider its benefits to that
particular school. In addition to consulting materials generally supporting the benefits of
diversity, see Section A.2., an institution should generate (within the resources available to it)
information relating to diversity on its own campus. Institutions can collect this information
by engaging in some, many, or all of the following practices:
•

Review and update your mission statement. Consider the ways in which diversity
furthers the objectives expressed in your mission statement.

•

Hold meetings of admissions officers, administrators, volunteers, students, alumni,
and/or faculty to discuss what diversity means and whether it is changing.

•

Discuss how diversity serves the educational mission, both generally and at the
institution in particular.

•

Establish a standing committee on diversity or engage in a facilitated planning process
to explore diversity issues.

•

Consider internal interviews asking students, alumni, or other stakeholders to explain
the value of diversity to their classroom experience in order to illustrate the specific
benefits that the institution has derived from diversity.
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Example:
Professors at the University of Michigan Law School conducted a study asking graduates how
much they had benefited from different elements of the classroom experience. Respondents
were asked to rate the value of these factors to their classroom experience on a seven-point
scale, where 1 was “none” and 7 was a “great deal.” The study found that as minority student
numbers increased, so too did the value placed by whites on diversity.114
•

Hold forums where students and faculty can express their thoughts about the
institution’s admissions policy and their vision of what constitutes a vibrant, engaging
student body.

•

Interview selected applicants and/or graduates for their thoughts on diversity and its
benefits.

•

Ask competitive academic institutions why they value diversity and how it contributes
to their educational mission.

•

Analyze how prior efforts to attract a diverse student body have had an impact on the
institution in terms of competitiveness, stakeholder satisfaction, changes in curricula,
etc.

•

Keep records of the outcome of all efforts (conclusions are probably more important
than detailed minutes of discussions).

•

If any part of this process results in an articulation of the goal, or its value to the
institution, that should be recorded and made public.

•

Ask larger neighboring institutions for their research identifying benefits of diversity
(this may be useful for small schools unable to fund new studies regarding diversity).

•

Conduct an anonymous survey of students and alumni to demonstrate that minorities
and other underrepresented students are successful in school and in their professional
careers regardless of their grades or test scores.
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Possible Anonymous Survey Questions Focusing on
Academic and Professional Success
Ask alumni:
- What is your current profession?
- What is your income range?
- What are your contributions to your undergraduate and/or graduate
institutions?
- What are your contributions to your community?
Ask students:
- What is your major?
- What is your grade point average and how has it changed?
- What are your contributions to your school?
- What are your contributions to the community?
2.

External References

The following list of resources may serve as helpful evidence for an institution aiming
to support its assertion that diversity is desirable and beneficial.
Educational Benefits:
•

Brief of Amici Curiae American Council on Education, et al., at 22-25, Gratz v.
Bollinger, 123 S. Ct. 2411 (2003) (No. 02-516), available at http://www.umich.edu/
~urel/admissions/legal/gra_amicus-ussc/um/ACE-gra.pdf (discussing in detail the
research findings that confirm the educational value of racial and ethnic diversity).

•

Brief for the American Educational Research Ass’n et al. as Amici Curiae in Gratz v.
Bollinger, 123 S. Ct. 2325 (2003) (No. 02-516), available at http://www.umich.edu/
~urel/admissions/legal/gra_amicus-ussc/um/AERA-gra.pdf (discussing research
studies showing that student body diversity promotes learning outcomes,
democratic values and civil engagement, and preparation for a diverse society and
workforce).

•

Anthony Lising Antonio and Kenji Hakuta, The Effects of Racial Diversity on Cognitive
Complexity in College Students (2003), available at http://www.stanford.edu/
group/diversity (finding that a diverse academic community stimulates critical,
reflective, and complex thinking, thereby enhancing students’ problem-solving
abilities).

•

Association of American Universities, AAU Diversity Statement on the Importance of
Diversity in University Admissions (by presidents of its 62 member institutions), Apr.
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14, 1997, available at http://www.aau.edu/issues/Diversity4.14.97.html (observing
that different kinds of diversity, including racial diversity, best create circumstances
for the learning required in the 21st century and that schools should therefore try to
obtain that diversity).
•

Association of American Universities, Diversity Works: The Emerging Picture of How
Students Benefit 78 (1997) (racial diversity has positive effects on retention, overall
college satisfaction, college GPA, and intellectual and social self-confidence of all
students).

•

Alexander Astin, Diversity and Multiculturalism on the Campus: How are Students
Affected?, 25 CHANGE 44 (1993) (campus diversity correlates with widespread
beneficial effects on a student’s cognitive development).

•

WILLIAM G. BOWEN AND DEREK BOK, THE SHAPE OF THE RIVER: LONG TERM
CONSEQUENCES OF CONSIDERING RACE IN COLLEGE AND UNIVERSITY ADMISSIONS (1998)
(providing statistical analysis that affirmative action works).

•

J. H. Braddock & J.M. McPartland, The Social and Academic Consequences of School
Desegregation, in EQUITY AND CHOICE 5 (Feb. 1988) (overview of research evidence
showing that racially diverse schools are positively related to better race relations,
increased academic achievement, integration in future employment, and more).

•

Brief of Amici Curiae Committee of Concerned Black Graduates of ABA Accredited
Law Schools, et al., Grutter v. Bollinger, 123 S. Ct. 2325 (2003) (No. 02-241), available at
http://www.umich.edu/~urel/admissions/legal/gru_amicus-ussc/um/BLSG-gru.pdf
(diversity affects the substantive content of issues addressed in a classroom and
facilitates active learning).

•

COMPELLING INTEREST: EXAMINING THE EVIDENCE ON RACIAL DYNAMICS IN HIGHER
EDUCATION (Mitchell Chang, et al. eds., 2003) (presenting empirical data that
affirmative action policies are successful).

•

Kimberlé Crenshaw, A Foot in the Closing Door, 49 UCLA L. Rev. 1343 (2002)
(student diversity is linked to both law school curriculum changes and theoretical
legal developments).

•

Brief of Amici Curiae 13,922 Current Law Students at Accredited American Law
Schools, at 13-17, Grutter v. Bollinger, 123 S. Ct. 2325 (2003) (No. 02-241), available at
http://www.umich.edu/~urel/admissions/legal/gru_amicus-ussc/um/LSDHEgru.pdf (diversity is valuable because of the different experiences brought about by
students’ social experience of race that can be shared in the classroom).

•

Edwin C. Darden, et al., From Desegregation to Diversity: A School District’s SelfAssessment Guide on Race, Student Assignment and the Law, National School Boards
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Association Council of Urban Boards of Education (2002), at 4 (educational benefits
of diversity, individually or collectively, can be sufficiently compelling to justify the
use of limited race-conscious policies; provides a summary of social science research
linking diversity to benefits).
•

DIVERSITY CHALLENGED: EVIDENCE ON THE IMPACT OF AFFIRMATIVE ACTION (Gary
Orfield & Michal Kurlaender eds., 2001) (collected articles showing that minority
enrollment changes and enriches the educational process; includes substantial
evidence showing that student body diversity produces “a broader educational
experience, both in traditional learning and in preparing for jobs, professions, and
effective citizenship in a multiracial democracy”).

Example:
Articles in Diversity Challenged include Diversity and Legal Education: Student Experiences in
Leading Law Schools, by Gary Orfield & Dean Whitla; The Positive Educational Effects of Racial
Diversity on Campus, by Mitchell J. Chang; and Faculty Experience with Diversity, by Roxanne
Harvey Gudeman.
In the Orfield and Whitla study, 68 percent of Harvard law students and 73 percent of
Michigan law students responded that racial diversity in the classroom enhanced their
“think[ing] about problems and solutions in class.”115 Further, nearly two-thirds of all
respondents to the survey reported that diversity enhanced the quality of most of their law
school classes.116 Over half of the students surveyed at both schools responded that even racial
controversies on campus yielded positive educational outcomes, because such events
encouraged them to rethink their values.117
Overall, 89 percent of Harvard law students and 91 percent of Michigan law students
surveyed indicated that racial diversity in their student body represented a positive aspect of
their educational experiences.118 In sum, the study demonstrates empirically that a racially
diverse student body enhances the training of future leaders of a multiracial society by
preparing them to work together, to debate one another, and even to disagree with each other
respectfully.
•

Erika Frankenberg, et al., A Multiracial Society with Segregated Schools: Are We Losing
the Dream?, The Civil Rights Project at Harvard University (Jan. 2003), available at
http://www.civilrightsproject.harvard.edu/research/reseg03/AreWeLosingtheDream
.pdf (students in integrated environments seem to perform better on tests, perhaps
through the increased opportunities available to them).

•

Patricia Gurin, et al., The Benefits of Diversity in Education for Democratic Citizenship,
60 J. SOCIAL ISSUES 17 (April 2004).
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•

Expert Report of Patricia Gurin, The Compelling Need for Diversity in Higher
Education, Expert Report (Jan. 1999) (study in higher education showing that
students who experienced the most racial and ethnic diversity in classroom settings
and in informal interactions with peers showed the greatest engagement in active
thinking processes, growth in intellectual engagement and motivation, and growth
in intellectual and academic skills).

•

Patricia Gurin et al., Diversity in Higher Education: Theory and Impact on Educational
Outcomes, 72 Harv. Educ. Rev. 330 (2002) (underscoring the educational and civic
importance of informal interaction among different racial and ethnic groups during
the college years).

•

Maureen T. Hallinan, Diversity Effects on Student Outcomes: Social Science Evidence,
59 OHIO STATE L.J. 733 (1998) (racially diverse classrooms reduce racism and
prejudice).

•

Elizabeth Mertz et al., What Difference Does Difference Make? The Challenge for Legal
Education, 48 J. LEGAL EDUC. 1 (1998) (studies show that achieving critical mass
increases the participation of individual minority students).

•

Thomas Pettigrew & Linda R. Tropp, Does Intergroup Contact Reduce Prejudice?
Recent Meta-Analytic Findings, in REDUCING PREJUDICE & DISCRIMINATION (Stuart
Oskamp ed., 2000) (harmful societal stereotyping may be ameliorated through
contact between students of different racial and ethnic backgrounds).

•

R.E. Slavin, Cooperative Learning and Intergroup Relations, in HANDBOOK OF RESEARCH
MULTICULTURAL EDUCATION 628 (1995) (cooperative learning in diverse schools
can improve racial attitudes among all students, including increased cross-racial
friendships, with effects sustained beyond the learning group).

ON

•

N. Sonleitner & P.B. Woods, The Effect of Childhood Interracial Contact on Adult
Antiblack Prejudice, 20 INT’L J. OF INTERCULTURAL REL. 1 (1996) (students who
attended diverse schools had fewer negative racial stereotypes or prejudice, with
effects sustained over the long term).

•

H. Wechsler and M. Kuo, Watering Down the Drinks: The Moderating Effect of College
Demographics on Alcohol Use of High-Risk Groups, 93 AM. J. PUBLIC HEALTH 1929 (Nov.
2003) (study finding that binge drinking rates were significantly lower on more
diverse college campuses).

•

Note, An Evidentiary Framework for Diversity as a Compelling Interest in Higher
Education, 109 HARV. L. REV. 1357 (1996) (diversity is “one of the most powerful
ways of creating the intellectual energy and robustness that lead to greater
knowledge”).
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Military Benefits:
•

Brief of Amici Curiae Lt. Gen. Julius W. Becton, Jr., et al., at 5, 13-18, Grutter v.
Bollinger, 123 S. Ct. 2325 (2003) (No. 02-241), available at http://www.umich.
edu/~urel/admissions/legal/gru_amicus-ussc/um/MilitaryL-both.pdf (“a highly
qualified, racially diverse officer corps educated and trained to command our
nation’s racially diverse enlisted ranks is essential to the military’s ability to fulfill
its principal mission to provide national security.”).

•

U.S. Department of Justice, Review of Federal Affirmative Action Programs, Report to
the President § 7.1 (July 19, 1995) (“[T]he current leadership views complete racial
integration as a military necessity—that is, as a prerequisite to a cohesive, and
therefore effective, fighting force. In short, success with the challenge of diversity is
critical to national security.”).

Professional Benefits—Diversity & Business:
•

T. K. Bikson & S. A. Law, Rand Report on Global Preparedness and Human
Resources: College and Corporate Perspectives (1994) (discusses increasingly global
nature of the world economy).

•

T. COX, JR., CULTURAL DIVERSITY
PRACTICE (1993).

•

P.L. McLeod, et al., Ethnic Diversity and Creativity in Small Groups, 27 SMALL GROUP
RESEARCH 248 (1996) (members of racially diverse groups are more likely to reach
creative solutions to problems than are racially homogenous groups).

•

Taylor H. Cox, Jr. & Stacy Blake, Managing Cultural Diversity: Implications for
Organizational Competitiveness, 5 ACADEMY OF MANAGEMENT EXECUTIVE No. 3 (1991)
(companies reputable for appropriate management of diversity are proving more
successful in attracting and retaining top-quality workers).

•

JOHN P. FERNANDEZ, THE DIVERSITY ADVANTAGE (1993).

•

Brief of Amici Curiae General Motors Corporation, at 2, Grutter v. Bollinger, 123 S. Ct.
2325
(2003)
(No.
02-241),
available
at
http://www.umich.edu/~urel/
admissions/legal/gru_amicus-ussc/um/GM-both.pdf (“[T]he Nation’s interest in
safeguarding the freedom of academic institutions to select racially and ethnically
diverse student bodies is indeed compelling: the future of American business, and
in some measure, of the American economy depends upon it.”).

•

General Motors, Workplace Diversity – The Competitive Advantage, available at
http://www.gm.com/company/gmability/diversity/people/workforce.html
(diversity is “good business”).

IN
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ORGANIZATIONS:

THEORY, RESEARCH,

AND

•

Janine S. Hiller & Stephen P. Ferris, Separating Myth From Reality: An Economic
Analysis of Voluntary Affirmative Action Programs, 23 Memphis St. U. L. Rev. 773
(1993) (observing that it is now commonly accepted in business circles that diversity
is “good for business”).

•

Robert L. Lattimer, The Case for Diversity in Global Business, and the Impact of Diversity
on Team Performance, 8 COMPETITIVENESS REV. 3-17 (1998).

•

D. Powers & C. Ellison, Interracial Contact and Black Racial Attitudes: The Contact
Hypothesis and Selectivity Bias, 74 SOC. FORCES 205 (1995) (racial and ethnic diversity
promotes concern for the public good, and enhances sensitivity for and
understanding of persons of diverse ethnic groups).

•

TREVOR WILSON, DIVERSITY AT WORK: THE BUSINESS CASE FOR EQUITY (1996)
(pursuing a diversity strategy should be part of an organization’s overall human
resource and business strategies).

•

Jean-Marie Martino, Diversity: An Imperative For Business Success, The Conference
Board (1999) (addresses the business rationale behind implementing diversity).

•

Diversity Helps to Deliver Better Business Benefits, PERSONNEL TODAY, June 18, 2002
(“Four out of five organizations believe there is a direct link between diversity and
improved business performance, according to independent research.”).

•

Research Makes a Business Case for Diversity, FED. HUM. RESOURCES WEEK, Sept. 24,
2001 (“[r]esearch by the National Academy of Public Administration shows that
diverse work forces are more productive”).

Professional Benefits—Diversity & Public Health:
•

Brief of Amici Curiae Association of American Medical Colleges, et al. at 8-10,
Grutter v. Bollinger, 123 S. Ct. 2325 (2003) (No. 02-241), available at http://www.
umich.edu/~urel/admissions/legal/gru_amicus-ussc/um/AAMC-gru.doc (minority
doctors tend to be more willing to practice in underserved areas, and minority
patients are often more comfortable with physicians of their own race).

•

Jordan J. Cohen et al., The Case for Diversity In The Health Care Workforce, 21 HEALTH
AFFAIRS 90 (2002).

•

Miriam Komaromy et al., The Role of Black and Hispanic Physicians in Providing Health
Care for Underserved Populations, 334 NEW ENGLAND J. OF MEDICINE 1305 (1996).

•

Earnest Moy & Barbara A. Bartman, Physician Race and Care of Minority and Medically
Indigent Patients, 273 J. AM. MEDICAL ASS’N 1515 (1995) (minority patients are over
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four times more likely to receive care from non-white physician than are Caucasian
patients).
•

Somnath Saha, et al., Do Patients Choose Physicians of Their Own Race?, 19 HEALTH
AFF. 76 (2000) (finding that minority patients chose physicians of their own race due
to personal preference).

•

Lisa Tedesco, The Role of Diversity in the Training of Health Professionals, in
ENHANCING DIVERSITY IN THE HEALTH PROFESSIONS (Brian D. Smedley et al., eds.,
2001) (diversity “provide[s] a unique contribution to learning, discussion, and
understanding that is not necessarily attainable elsewhere”).

•

Dean K. Whitla et al., Educational Benefits of Diversity in Medical School, A Survey of
Students, 78 ACADEMIC MED. 460 (2003) (reporting that students surveyed at
Harvard and UCSF medical schools “overwhelmingly supported affirmative action
in admissions” and “strongly believed that diversity enhanced their educational
experiences”).

Professional Benefits—Diversity & the Legal System:
•

Brief of Amicus Curiae American Bar Association, at 13-17, Grutter v. Bollinger, 123 S.
Ct. 2325 (2003) (No. 02-241), available at http://www.umich.edu/~urel/admissions/
legal/gru_amicus-ussc/um/ABA-gru.pdf (racial and ethnic diversity in the legal
profession creates a more inclusive legal system, preserves the legitimacy of the
legal system, and safeguards the integrity of democratic government).

•

Edward M. Chen, The Judiciary, Diversity, and Justice for All, 91 CAL. L. REV. 1109
(2003) (benefits of diversity to the judiciary and the legal system).

•

Nancy E. Dowd et al., Diversity Matters: Race, Gender, and Ethnicity in Legal Education,
15
U.
FLA.
J.L.
&
PUB.
POL’Y
11
(2003),
available
at
(in survey of 300
http://www.law.ufl.edu/faculty/pdf/diversity_matters.pdf
University of Florida College of Law students, nearly 70% agreed or strongly
agreed that racial and ethnic diversity “enhances how students think about
problems and solutions in class.”).

•

Harry T. Edwards, Race and the Judiciary, 20 YALE L. & POL’Y REV. 325, 329 (2002)
(racial diversity on the bench can enhance judicial decision making by broadening
the variety of voices and perspectives in the deliberative process).

•

Sherrilyn A. Ifill, Racial Diversity on the Bench: Beyond Role Models and Public
Confidence, 57 WASH. & LEE L. REV. 405 (2000).

•

Lewis A. Kornhauser and Richard L. Revesz, Legal Education and Entry into the Legal
Profession: The Role of Race, Gender, and Educational Debt, 70 N.Y.U. L. REV. 829, 92247

23, 938-39 (1995) (diversity in the legal profession counters actual and perceived
racial and ethnic bias).
•

Brief of Amici Curiae Law School Admission Council at 2, Grutter v. Bollinger, 123 S.
Ct. 2325 (2003) (No. 02-241), available at http://www.umich.edu/~urel/admissions/
legal/gru_amicus-ussc/um/LSAC-gru.pdf (statistical evidence compiled by LSAC
shows that unless America’s law schools are allowed to adopt race-conscious
admissions policies, many of the nation’s lawyers will be trained in an environment
of racial homogeneity that bears almost no relation to the world in which they will
work).

•

Sandra Day O'Connor, Thurgood Marshall: The Influence of a Raconteur, 44 STAN. L.
REV. 1217, 1217 (1992) (“Justice Marshall imparted not only his legal acumen but
also his life experiences, constantly pushing and prodding [his colleagues] to
respond not only to the persuasiveness of legal argument but also to the power of
moral truth.”).

•

David B. Rottman & Alan J. Tomkins, Public Trust and Confidence in the Courts: What
Public Opinion Surveys Mean to Judges, Court Review, Fall 1999 (study finding that 68
percent of Black citizens view the judicial system as treating Blacks unfavorably as
compared to Whites).

•

Deborah Weisman, Between Principles and Practice: The Need for Certified Court
Interpreters in North Carolina, 78 N.C. L. REV. 1905, 1906 (2000) (many new citizens
are threatened with violations of their constitutional rights as a result of language
barriers, and depend upon multilingual representation provided by minority
attorneys).

•

Michigan Supreme Court Task Force on Racial/Ethnic Issues in the Courts, Final
Report 2 (1989) (a substantial number of citizens and lawyers believe that bias
affects justice).

•

Miles to Go 2000: Progress of Minorities in the Legal Profession, American Bar
Association Commission on Opportunities for Minorities in the Profession, 3-5
(2000) (diversity in the profession would increase the number of attorneys willing to
represent underprivileged individuals and groups, since graduating minority
lawyers work in the public interest at a much higher rate than white graduates).

B.

Considering Alternative Admissions Policies

Once an educational institution has identified diversity as one of its institutional goals,
it needs to develop a plan to achieve that goal. University leaders should consider the various
options, and choose the one that best suits their institution. Many schools have tried to
improve their diversity in many different ways. A school should take advantage of this range
of experience, and its own, in designing its admissions policy.
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As discussed in Chapter II, part of “narrowly tailoring” an admissions policy to the
goal of racial diversity is a serious and good faith consideration of workable “race-neutral”
alternatives that will effectively further diversity. An institution should design an admissions
program that achieves its goals. Of course, the program should also pass constitutional
muster and be cost-effective. As a result, it makes sense to look at all of the alternatives—
including alternatives that do not consider the race or ethnicity of an applicant. As an
institution considers these options, it should document the decision-making process. This will
ensure that the institution designs an effective policy, explains the policy to constituents,
minimizes any duplication of efforts when it later evaluates the policy, and justifies the policy
if it is subject to challenge.
To date, the Supreme Court has not identified any race-neutral alternative that
effectively achieves the goal of diversity. Nonetheless, it is important that an institution
undertake a good faith evaluation of race-neutral options. It is not, however, required to
exhaust every possible nonracial means of increasing diversity. Nor must it implement a raceneutral program that might fail to meet its diversity objectives, simply to prove compliance.
The Supreme Court allowed educational institutions ample discretion to make these decisions.
An institution’s first priority should be to ensure that the admissions policy it designs is
workable and achieves the institution’s diversity goals. As that process of selection and design
unfolds, an institution should document what has been considered and preserve the bases for
its decisions.
In Grutter, the Supreme Court Referenced Prior Research Indicating
That the Following “Race-Neutral” Alternatives May Not Work:119
X

Adopting “percent plans.”

X

Relying solely on race-neutral factors such as test scores, geography, or economics.

X

Forgoing reliance on grades and test scores.

X

Using a lottery system.

There are a number of studies that have concluded that race-neutral alternatives do not
adequately address the need for racial and ethnic diversity. (See Appendix 4.) These studies
offer a good start to begin evaluating alternative race-neutral plans, but a school should gather
information about the effect of these alternatives on that particular institution’s student body
diversity. Thus, a good faith evaluation includes documentation that the institution looked at
the results of other policies as applied to its specific applicant pool.
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1.

Useful Internal Documentation

This section provides some general guidelines for evaluating alternative policies and
documenting a good faith consideration of other options, including race-neutral options. The
following suggestions are not comprehensive, and schools are encouraged to explore
additional ways to document their consideration of alternative policies. Moreover, schools
need not exhaust these suggestions to be within constitutional bounds.
•

Meet with Admissions Officials: Institutions should discuss and evaluate the
effectiveness of various alternative policies to achieve diversity, including a
consideration of race-neutral policies. Any conclusions resulting from this effort
should be recorded along with the bases for them.

•

Conduct focus groups or establish an Admissions Policy Committee: These groups
could be composed of various institutional stakeholders (such as administrators,
faculty, contributors, supporters, alumni, students, and potential applicants). They
would be asked to consider seriously the alternatives and recommend workable
methods to achieve the goals of the institution, including diversity. Again, the results
of these efforts should be recorded and maintained.

•

Conduct a review of various studies regarding the effectiveness or ineffectiveness of
race-neutral alternatives: Schools should generate a report analyzing and referencing
some of the studies and research currently available. It is wise to make the report
public and submit it to a policy-making committee for review.

•

Conduct simulations or apply alternative admissions policies to a known applicant
pool: Some admissions policies can be applied retroactively or prospectively to an
institution’s applicant pool based on information already gathered through the existing
application process. For example, a lottery system could be applied to all applications
received and the impact on class diversity could then be analyzed. A similar
simulation could be run using only a percent plan, standardized testing, or geographic
factors. If the racial background of the applicants in the pool is known, the results of
such experiments would indicate whether these “race-neutral” alternatives would
achieve the institution’s goal of diversity.

Examples:
Amherst College found that elimination of the Harvard College approach at highly selective
institutions would have a drastic resegregating impact: Black enrollment would likely be
reduced by between 50 and 70 percent.120
Boalt Hall School of Law, UC Berkeley, experimented with admitting more low-income
students, but abandoned that experiment after one year, concluding that it could not produce
racial diversity.121
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•

Review the experience of other schools employing alternative policies: Some
institutions have the ability to compare diversity under an admissions policy that
considered race with diversity under a policy that did not. In reviewing these results,
an institution should document how these “test case” schools compare in terms of
applicant pool, student body, historical diversity, and other factors.

Example:
The director of admissions at UC Berkeley from 1993-1999 reviewed the changes in Berkeley
admissions prompted by Proposition 209’s ban on affirmative action. He described the
dramatic drop in African American, Latino, and Native American enrollments and concluded,
“I know from years of experience that, in deciding among college applicants, admissions
officers find that the complexity of demographics makes it impossible to use a surrogate for
race.”122

Example:
In their amici curiae brief in Grutter, the American Educational Research Association, the
Association of American Colleges and Universities, and the American Association for Higher
Education found that ending race-conscious admissions resegregated leading California and
Texas law schools:
“From 1993-96, when race-conscious admissions were in place, African Americans were, on
average, 6.2% of the first-year law students enrolled at the University of Texas; from 19972001, when race-neutral admissions were in place, African Americans were only 2.2% of the
first-year students. For the same years, similar declines in African American enrollments
occurred at the University of California, Berkeley (Boalt Hall) and UCLA: Boalt Hall
enrollments dropped from 8.7% to 2.7%; UCLA enrollments declined from 8.4% to 2.3%. . . .
The declines in Latino first-year law school enrollments are comparable. From 1993-96, Latinos
were, on average, 11.1% of the first-year law students enrolled at the University of Texas; from
1997-2001, they were only 8.3% of the first-year students. For the same periods, Boalt Hall
Latino first-year enrollments dropped from 13.2% to 6.4%; UCLA Latino first-year enrollments
dropped from 14.4% to 8.2%.”123
Useful documentation would draw comparisons and make predictions about the prospects of
race-neutral alternatives at the host institution based upon numerous statistics and studies.
•

Collect data on the number of applications received from minority students; compare
with the racial composition of the relevant population (e.g., the state or local
community): This documentation would serve as evidence that the institution draws
few applications from minority students relative to or because of the institution’s
locale, and therefore special efforts must be made to attract minority students.
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Example:
Colleges such as Bowdoin, Bates, Colby, and Carleton have faced great difficulty in obtaining
a class with more than token numbers of African American or Latino students without making
special efforts to attract such applicants. This problem is particularly challenging for
institutions that are located far from urban areas or in states with low minority populations.124
2.

External References

Reliance on external research is particularly useful when considering alternative
admissions policies. The impracticality of testing admissions alternatives at any given school
supports the conclusion that institutions should be allowed to look to public research and the
experiences of other schools in evaluating policies. Institutions cannot afford to implement
admissions policies that undermine the educational mission simply to prove a point. Though
a school should perform some level of institution-specific analysis, it can, and should refer to
the numerous sources of data that are readily available from experts, academics, and other
institutions on the effectiveness of various admissions policies. These are valuable resources
for any institution beginning to engage in a search for workable admissions policies that
promote diversity.
•

Brief of Amici Curiae Amherst, et al. at 3, Grutter v. Bollinger, 123 S. Ct. 2325 (2003) (Nos.
02-241 & 02-516), available at http://www.umich.edu/~urel/admissions/legal/
gra_amicus-ussc/um/Amherst-both.pdf (“research and experience suggests that for
small, highly selective, largely private colleges . . . carving out race from all the other
kinds of diversity that colleges consciously aim for will have a predictable, substantial
resegregating effect, probably moving black students from roughly 5-7% of the student
body to 2% or so.”).

•

Lee C. Bollinger, A Comment on Grutter and Gratz v. Bollinger, 103 COLUM. L. REV. 1589
(2003).

•

WILLIAM G. BOWEN AND DEREK BOK, THE SHAPE OF THE RIVER: LONG TERM CONSEQUENCES
OF CONSIDERING RACE IN COLLEGE AND UNIVERSITY ADMISSIONS (1998) (finding that the
effect of strict color-blind admissions would be to reduce the rate of undergraduate
admissions for African Americans at five selective institutions from 42 percent of those
applying to 13 percent).

•

Jordan J. Cohen, The Consequences of Premature Abandonment of Affirmative Action in
Medical School Admissions, 289 J. AM. MEDICAL ASS’N 1142 (2003) (concluding there is
“simply no alternative to the use of race-conscious decision making in medical school
admission if our society is to have the benefit of a reasonably diverse physician work
force.”).
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•

Expert Reports in Grutter v. Bollinger, reprinted in 12 BERKELEY LA RAZA L.J. at 373, 377,
387, 399 (2001) (discussing the issue of racial and ethnic bias on the LSAT and SAT).

•

ANDREA GUERRERO, SILENCE AT BOALT HALL: THE DISMANTLING OF AFFIRMATIVE ACTION
(2002).

•

Herma Hill Kay, The Challenge to Diversity in Legal Education, 34 IND. L. REV. 55 (2000)
(former dean describing decline in diversity despite race-neutral experimentation).

•

William C. Kidder, Portia Denied: Unmasking Gender Bias on the LSAT and Its Relationship
to Racial Diversity in Legal Education, 12 YALE J.L. & FEMINISM 1 (2000) (finding that the
discriminatory impact of reliance on test scores is not limited to race; women are not
well represented at the very top levels of LSAT scores).

•

William C. Kidder, The Struggle for Access from Sweatt to Grutter: A History of African
American, Latino, and American Indian Law School Admissions, 1950-2000, 19 HARV.
BLACKLETTER L.J. 1 (2003) (describing consequences of banning affirmative action in
California, Texas, and Washington public law schools).

•

Law School Admission Council, National Decision Profiles, 2001-02 (For the fall 2002
entering class, there were a total of 4,461 law school applicants who had both LSAT
scores of 165 or above and UGPA of 3.5 or above. Of that number, a total of 29 were
Black and only 114 were Chicano/Latino).

•

Richard O. Lempert, et al., Michigan’s Minority Graduates in Practice: The River Runs
Through the Law School, 25 LAW & SOCIAL INQUIRY 395, 412-15 (2000) (finding that
Michigan’s minority alumni who entered law school with lower LSAT scores and GPAs
than those of white alumni were as successful as the white alumni in the legal
profession).

•

Deborah C. Malamud, Assessing Class-Based Affirmative Action, 47 J. LEGAL EDUC. 452,
465 (1997) (the vast majority of people who are economically disadvantaged are white,
meaning that poverty-based affirmative action primarily benefits white applicants by
simple force of numbers).

•

Filomeno Maldonado, Rethinking the Admissions Process: Evaluation Techniques that
Promote Inclusiveness in Admissions Decisions, in ENHANCING DIVERSITY IN HEALTH
PROFESSIONS (Brian D. Smedley, et al. eds., 2001).

•

Rachel Moran, Diversity and its Discontents: The End of Affirmative Action at Boalt Hall, 88
Cal. L. Rev. 2241 (2000).

•

Brief of Amici Curiae National Center for Fair & Open Testing (FairTest) at 4, Grutter v.
Bollinger, 123 S. Ct. 2325 (2003) (No. 02-241), available at http://www.umich.edu/
~urel/admissions/legal/gru_amicus-ussc/um/FairTest-gru.pdf (standardized tests are
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replete with elements of well-documented bias and errors of measurement, thus they
are not a neutral, accurate, and sufficient measure of an applicant’s merit).
•

Expert Report of Jay Rosner in Grutter v. Bollinger, reprinted in 12 BERKELEY LA RAZA
L.J. 377 (2001) (unequal access to test preparation courses is a significant bias against
students of color).

•

Michael Selmi, Testing for Equality: Merit, Efficiency, and the Affirmative Action Debate, 42
UCLA L. REV. 1251 (1995).

•

Expert Report of Claude M. Steele in Grutter v. Bollinger, reprinted in 5 MICH. J. RACE &
L. 439 (1999) (stereotype threat describes the phenomenon whereby academically
successful minority students—who are most aware of and most sensitive to the
negative stereotypes about minority students’ “inferior” average performance on
standardized tests, and are most anxious to avoid confirming the negative stereotype
that their racial or ethnic group(s) possess less intellectual ability on such tests—
succumb to that anxiety and perform below their ability resulting in artificially
depressed test scores).

•

Gerald Torres, Grutter v. Bollinger/Gratz v. Bollinger: View from a Limestone Ledge, 103
COLUM. L. REV. 1596 (2003) (describing resegregation at University of Texas Law
School).

•

Linda F. Wightman, The Consequences of Race-Blindness: Revisiting Prediction Models With
Current Law School Data, 53 J. LEGAL EDUC. 229 (2003).

•

Linda F. Wightman, The Threat to Diversity in Legal Education: An Empirical Analysis of
the Consequences of Abandoning Race as a Factor in Law School Admission Decisions, 72
N.Y.U. L. REV. 1, 42 (1997) (finding that the elimination of race as a factor in law school
admissions would cause the representation of African American students at the 89
most selective law schools to fall from approximately 7 percent to less than 1 percent.
Three quarters of the African American students who are currently admitted to
accredited law schools would not be accepted anywhere, and 40 percent of those still
admitted would be admitted only to schools with predominantly minority student
populations).

•

Brief of Amici Curiae Harvard Black Law Students Association, et al., at 28, Grutter v.
Bollinger, 123 S. Ct. 2325 (2003) (No. 02-241)), reprinted in 19 HARV. BLACKLETTER L.J. 55
(2003).

•

Expert Report of Stephanie M. Wildman in Grutter v. Bollinger, reprinted in 12 BERKELEY
LA RAZA L.J. 429 (2001) (the SAT and LSAT in fact measure race, bias, and the history of
racial discrimination in education).
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C.

Designing a Flexible Plan That Promotes Diversity

An institution must select or create an admissions plan that achieves its goals. Because
an institution’s goals are complex, an institution should carefully design an admissions
process that is flexible enough to look at many facets of individual applicants. (See Chapter
II.) The task may be daunting, but the endeavor is crucial to the success of the institution’s
admissions plan. The plan should result in the selection of a group of students who will
further the educational mission of the school. This will require a plan that allows for review of
applicants based on factors such as life experience, character, and potential.
Under Grutter, when race is used in the admissions process, institutions must review
each application in a holistic, individualized, and nonmechanical manner. In operation,
institutions are not expected to document the actual evaluation of each and every application
each year. However, institutions should document the planning, design, and framework for
the process.
An institution’s flexible race-conscious admissions policy should result in a process that
can be explained to the individuals reviewing the applications and making the admissions
decisions, as well as to those applying to an institution or program. The process of designing
the policy, as well as the procedures for implementing it, should be well documented. A
school will not reach its goal of diversity if it cannot articulate the process for achieving it.

Example:
The former director of admissions at the University of Michigan Law School describes the
origins and development of the Admissions Policy Statement at issue in Grutter v. Bollinger, as
well as other features of Michigan Law School’s flexible, race-conscious program, in a recent
law review article, A View From the Files: Law School Admissions and Affirmative Action.125
1.

Useful Internal Documentation
a.

Document the Process of Designing the Plan

As explained above, an institution should consider alternatives and design an
admissions policy that works. The policy must then result in a concrete plan for administering
the admissions program. The process that any institution undertakes to design or select that
plan should be documented.
First, an institution should define the process used to design the plan. That could
involve use of an existing committee or creation of a new one. Outside consultants may be
utilized. Data may be collected from the institution’s stakeholders. Each institution must
devise its own process for designing an admissions plan. Regardless of the process employed,
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however, an institution should record the decisions that contributed to the design of the plan
and the justifications for those decisions.
•

Examine the mission statement to ensure that it outlines the institution’s goals,
expresses its commitment to diversity, and summarizes the institution’s core
admissions criteria. Goals should be kept broad and stated generally.

Examples:
Law School Deans from Georgetown Law School, Duke Law School, University of
Pennsylvania Law School, Yale Law School, Columbia Law School, University of Chicago Law
School, New York University Law School, Stanford Law School, Cornell Law School, and
Northwestern University School of Law are “committed to educating students, who beyond
their intellectual power and proven academic skills, will bring values, beliefs, knowledge, and
perspectives that will enliven and enrich the learning experience for all.”126
The Massachusetts Institute of Technology’s mission statement desires “intellectual
stimulation of a diverse campus community.”127 MIT seeks to identify individuals with
creative talent and high motivation, whose achievements indicate that they not only will
succeed at MIT, but also will contribute to the educational experience of all students at MIT
and will likely contribute to the betterment of humankind in their careers.128
The Law School Admission Council suggests that “a sound admission program is more than
an exercise in assessing an applicant’s cognitive skills and predicting first year performance.
Its goal is much broader—assembling a class of individuals who contribute to each other’s
learning experiences, and who possess talents and skills that will contribute to the
profession.”129
•

Examine the admissions policy statement to ensure that it describes the goals and
objectives of the admissions policy. Update it if necessary. It should also be tied
directly to the mission statement and should discuss the institution’s diversity rationale
focusing on multiple factors, not just race.

Example:
The University of Michigan Law School’s admissions policy states that it seeks “a mix of
students with varying backgrounds and experiences who will respect and learn from each
other.”130
The revised University of Michigan Undergraduate Admissions Policy states: “As a public
university, we also have an important and distinctive role to provide access to students from
all walks of life."131
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b.

Create an Admissions Process

Diversity is an integral part of any strong educational mission, but it is not everything.
An admissions plan must pursue many goals. To do that effectively, the admissions decision
should depend upon an evaluation of the applicant as an entire person. The admissions
process should therefore facilitate individualized, nonmechanical review and solicit a broad
range of information on which decisions can be made.
•

Develop a process that takes into account several factors and allows the reviewers to
consider all of these factors in conjunction, without giving undue weight to any
particular factor. The factors all reflect contributions that the applicant can make to the
student body. As such, they do not conflict, but complement each other, thus revealing
the strongest overall candidates for admission. Such factors may include:
1. Academic Factors:
• advanced work or degrees
• undergraduate major
• difficulty of college course work
• grade trends
• quality of high school and prior academic experience
• other test scores
2. Demographic and Diversity Factors:
• age
• gender
• race/ethnicity
• geographic residence
• socioeconomic status
• family size
• religion
• multicultural experiences
• growing up in a low-income community
• family history of higher education (i.e., first generation to attend college)
• immigration history
• dominant language and other languages
• parents’ and grandparents’ education level
• number of hours worked and other responsibilities during school
3. Work Experience:
• position/type
• level of responsibility achieved
• full-time/part-time
• number of years worked
• type of industry or business
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•
•

law-related experience or knowledge
military service

4. Leadership and Extracurricular Factors:
• undergraduate or graduate leadership activities
• community leadership/accomplishments
• volunteer activities
• academic leadership and organizations
• athletic activities
• travel/foreign living
• service activities
5. Accomplishments:
• special skills and talents
• music/drama/writing/artistic ability
• overcoming/persevering in face of adversity
• significant personal accomplishments of any kind
• overcoming substantial discrimination
• helping in overcoming discrimination against others
• serving underserved communities or peoples
6. Evidence Supporting Character and Fitness (Personal Qualities):
• integrity
• maturity
• honesty
• compassion
• judgment
• motivation
• perseverance/tenacity
• unique perspectives
7. Skills and Abilities:
• communication skills
• planning ability
• analytical skills
• advocacy skills
• problem-solving skills
• writing skills
For additional examples of factors that may be considered in addition to an applicant’s
courses, grades, and test scores, see Chapter II.B.2.b.
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•

Create an admissions application that gives applicants an opportunity to provide
relevant information that will help an institution achieve its diversity goals by asking
about gender, race and ethnicity, age, spoken languages, socioeconomic status,
hometown, and highest level of parents’ education, among other qualities and
characteristics.

•

Develop open-ended essay questions that will allow applicants to distinguish
themselves from other applicants.

Examples of open-ended essay questions:
How do you stand out from other candidates?
How can you contribute to the diversity of the student body on campus?
What challenges have you faced or overcome in your life?
This general approach should be documented for the benefit of the reviewers and any
stakeholders examining the admissions plan.
The thought process of reviewers in
implementing the approach, however, will be difficult to record. The Supreme Court did not
indicate that institutions are expected to preserve evidence of how each individual admissions
decision was made.
c.

Track Progress During the Admissions Process

Admissions officers should determine whether an institution is meeting its goals,
including its goal of diversity. As such, officers should look at the data on incoming students
to determine whether the admissions plan is contributing to a diverse student body.
•

Maintain an Admissions Profile or Report. As the admissions cycle progresses, the
admissions committee should:
o Keep a profile of offers and acceptances to date and the evolving make-up of the
class;
o Document meetings during which it reviews a representative sample of the files
of students who have been admitted with lower grades and/or test scores; and
o Meet and document any cases that present novel issues or raise general policy
questions.

•

Maintain Data on the Success of Enrolled Students. After students are admitted,
institutions should track their progress. This data will allow the institution to
determine whether diversity has enhanced other educational goals. An institution
should:

59

o Create an anonymous database to store the test scores, grades, activities, and
community service of all students who were admitted with lower grades and/or
test scores;
o Create a database to track the progress of each student, including retention and
graduation rates; and
o Hold committee meetings to review general reports on students’ academic
progress, as well as other indications of success.
These types of reports also can be useful to show that grades and test scores are not the
only predictors of students’ success in school. They will also help to further refine the
selection process.
Avoid anything in the admissions plan giving the false impression that there is:
•
•
•
•
•

A prescribed floor for the number of qualified minority students
A fixed number of seats set aside for minority applicants alone
A predominance of race factors over other factors
A separate admissions track for minority students
Assignment of point values or other numeric values for race

•

Work toward obtaining a “critical mass” or goal. This should be a flexible concept
and the percentages for different groups should be expected to change over time.
Collect data on the annual enrollments of underrepresented minorities at the
institution. Compare the data from one year to the next. If the range fluctuates, this is
evidence that the goal of creating a “critical mass” of minorities in the student body is
flexible and is not a “quota.”

•

Collect data demonstrating that the admissions plan uses a goal or target as opposed
to a fixed number. An institution that successfully strives for diversity may (partially
as a result of chance) find that it admits minority applicants in consistent numbers from
year to year. In order to explain to stakeholders that this consistency does not reflect a
fixed number of seats set aside for minority applicants, an institution should collect
similar data on other characteristics. For example, the number of students admitted to
Harvard from the state of Ohio may be consistent over time, but that is not an
indication Harvard has a quota for Ohio residents.
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Example:
Recent data on the University of Michigan Law School’s enrollments of underrepresented
minorities showed that “critical mass” is far from being a fixed quota. As the district court
found in Grutter, underrepresented minority graduates ranged from a low of 5.4 percent (1998)
to a high of 19.2 percent (1994).132
Consistency in enrollment of students sharing any characteristic may represent nothing more
than probability. For example, at Harvard College, the number of admitted students whose
fathers did not attend college has ranged from 220 to 228—or from a low of 10.6 percent of
admitted students to a high of 11.0 percent, a variation of approximately 3.8 percent.133 For the
same academic years, the percentage of African American students among the admitted
applicants was as low as 8.76 percent and as high as 9.92 percent— approximately a 13 percent
variation.134 Comparing these two sets of data helps to explain that some degree of
consistency in racial or ethnic enrollment does not indicate that the admissions process is
employing a quota. Rather, even characteristics that were not given any additional weight
may appear within a smaller range of variation than race or ethnicity.
2.

External References

Examples of Constitutionally-Approved Admissions Policies:
•

University of Michigan Law School Admissions Policy, available at http://www.law.
umich.edu/newsandinfo/lawsuit/index.htm.

•

Harvard College Undergraduate Admissions Policy.135

Support for Critical Mass Concept:
•

Brief of Amici Curiae American Educational Research Association, the Association of
American Colleges and Universities, and the American Association for Higher
Education, Grutter v. Bollinger, 123 S. Ct. 2325 (2003) (No. 02-241), available at
http://www.umich.edu/~urel/admissions/legal/gru_amicus-ussc/um.html.

•

Roxanne Harvey Gudeman, Faculty Experience with Diversity: A Case Study of
Macalester College, in DIVERSITY CHALLENGED: EVIDENCE ON THE IMPACT OF
AFFIRMATIVE ACTION 251, 267-68 (Gary Orfield & Michal Kurlaender eds., 2001).

•

Brief of Amici Curiae Harvard University, et al., Grutter v. Bollinger, 123 S. Ct. 2325
(2003) (No. 02-241) and Gratz. v. Bollinger, 123 S. Ct. 2411 (2003) (No. 02-516),
available at http://www.umich.edu/~urel/admissions/legal/gru_amicus-ussc/um.
html.
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•

Rachel F. Moran, et al., Statement of Faculty Policy Governing Admission to Boalt Hall
and Report of the Admissions Policy Task Force (1993).

Support for a Limited Consideration of Grades and Test Scores:
•

Asian Law Caucus et al., Facts and Fantasies about UC Berkeley Admissions: A
Critical Evaluation of Regent John Moores’ Report 22-27 (Oct. 2003), available at
http://www.equaljusticesociety.org/reserach.html.

•

David L. Chambers, et al., Doing Well and Doing Good (2003), available at http://www.
umich.edu/newsandinfo/lawsuit/survey.htm.

•

Brief of Amicus Curiae Clinical Legal Education Association, Grutter v. Bollinger, 123
S. Ct. 2325 (2003) (No. 02-241), available at http://www.umich.edu/~urel/
admissions/legal/gru_amicus-ussc/um.html.

•

William C. Kidder & Jay Rosner, How the SAT Creates ‘Built-In Headwinds’: An
Educational and Legal Analysis of Disparate Impact, 43 SANTA CLARA L. REV. 131 (2002).

•

Law School Admission Council, New Models to Assure Diversity, Fairness, and
Appropriate Test Use in Law School Admissions 3 (Dec. 1999).

•

NATIONAL RESEARCH COUNCIL ET AL., MYTHS AND TRADEOFFS: THE ROLE OF TESTS IN
UNDERGRADUATE ADMISSIONS (Alexandra Beatty & M.R.C. Greenwood, eds., 1999).

•

Expert Report of Jay Rosner in Grutter v. Bollinger, reprinted in 12 BERKELEY LA RAZA
L.J. 377 (2001).

•

Society of American Law Teachers, SALT on the LSAT (Dec. 2003), available at
http://www.saltlaw.org/StatementLSATBrochure.pdf.

•

Expert Report of Claude M. Steele in Grutter v. Bollinger and Gratz v. Bollinger,
reprinted in 5 MICH. J. RACE & L. 439 (1999).

•

U.S. DEPT OF EDUCATION OFFICE FOR CIVIL RIGHTS, THE USE OF TESTS AS PART OF HIGHSTAKES DECISION-MAKING FOR STUDENTS (Final version Dec. 2000).

•

Expert Report of David M. White in Grutter v. Bollinger, reprinted in 12 BERKELEY LA
RAZA L.J. 399 (2001).

D.

Showing that the Policy Achieves Diversity Goals

Once an admissions plan has been adopted, it should be evaluated for its efficacy in
achieving both diversity and the benefits of diversity. First, a school should periodically
examine whether its admissions policy is actually achieving its diversity goals. That may
require examining the policy, the student bodies resulting from that policy, and the definition
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of diversity itself. Race and ethnicity are complex, dynamic concepts in our society, and an
admissions policy can become outdated. Moreover, the definition of the goals may change:
the society that an institution seeks to serve will transform itself over time. As a result,
previously underrepresented groups may no longer be underrepresented at the school, while
new groups may emerge that the original policy never considered. The process described in
Section C, above, should be an ongoing function of the institution.
Second, an institution should evaluate how well it has attained the benefits that flow
from diversity. General social science evidence and testimonial evidence demonstrating the
benefits that flow from student body diversity are one element of any periodic evaluation. In
addition, an institution should be able to support its policy with evidence drawn from studies
of its own specific admissions process that show a sufficient linkage between the policy and
any diversity benefits actually achieved.
1.

Useful Internal Documentation

•

Survey the administration, admissions office personnel, faculty, students, or
alumni to define the benefits that the institution hopes to achieve through
attracting and maintaining a diverse student body.

•

Evaluate national, regional, and local demographics to help define diversity.

•

Ask students, alumni, and other stakeholders whether diversity continues to
contribute to their environments and perspectives.

•

Survey or gather other testimonial evidence from members of the student body
regarding the educational benefits that flow from a diverse class.

Example:
The University of Michigan’s ongoing research study of its own admissions policy and how it
achieves diversity tracks more than 2,000 students over their four years of college to assess
how experiences with diversity on campus impact their development.136 The study focused on
campus diversity in four areas: (1) student backgrounds, expectations, and experiences at
Michigan; (2) personal and ideological orientations to diversity; (3) student experiences with
diversity; and (4) overall reaction to campus diversity at Michigan.137
2.

External References

The following list of resources may be helpful to an institution seeking to establish a
link between its race-conscious admissions policy and the educational benefits that flow from
student body diversity:
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E.

•

Nancy E. Dowd et al., Diversity Matters: Race, Gender, and Ethnicity in Legal
Education, 15 U. FLA. J.L. & PUB. POL’Y 11 (2003), available at http://www.law.ufl.
edu/faculty/pdf/diversity_matters.pdf.

•

Patricia Gurin, et al., The Benefits of Diversity in Education for Democratic
Citizenship, 60 J. SOCIAL ISSUES 17 (Apr. 2004).

•

Patricia Gurin, et al., Diversity in Higher Education:
Educational Outcomes, 72 HARV. ED. REV. 330 (2002).

•

Elizabeth Mertz, et al., What Difference Does Difference Make? The Challenge for
Legal Education, 48 J. LEGAL EDUC. 1 (1998).

Theory and Impact on

Periodic Review

Any sound admissions policy should also include provisions authorizing periodic
review, including whether consideration of race is still necessary to achieve student body
diversity. In other words, an institution should review its policy on a regular basis and decide
whether a diverse student body could be achieved without the use of a race-conscious policy.
This review is necessarily institution-specific and may involve an annual estimate of the racial
composition of the student body under a hypothetical policy that does not take race into
account. Institutions should also determine whether other institutions have successfully
adopted race-neutral policies that achieve a high level of diversity. If so, admissions officers
should evaluate the race-neutral program to see if it can be successfully implemented at their
school and still meet their admissions and diversity goals.
Example:
The University of Michigan estimated the racial composition of its 1998 incoming College of
Literature, Sciences & Arts class under a hypothetical policy that did not take race into account
as an admissions factor. The resulting report concluded that, “A decision to eliminate
underrepresented minority status as a factor in admissions would substantially reduce the
proportion of students from underrepresented ethnic minority background.”138
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Chapter IV

Developing Admissions Policies When Considering Race is Prohibited

Although the Constitution allows race-conscious admissions programs and the
Supreme Court has held that diversity can be a compelling state interest, some states have
passed laws banning the consideration of race in admissions decisions at public institutions.
(See Chapter I.D.) In these states, public institutions are not allowed to have race-conscious
admissions programs, even after the Court’s decisions.
Nevertheless, public institutions in these states need not abandon the goal of
educational diversity, or even a goal of racial and ethnic diversity. Both kinds of diversity can
be compelling state interests. The challenge, however, is to further the compelling interest of
diversity without considering race during the admissions process. Although an institution in
this situation faces obstacles to creating a racially diverse student body, it can take steps to
improve its chances of increasing diversity. This Chapter provides suggestions for institutions
in these states seeking to further the goal of student body diversity without considering race in
the admissions process.
In many ways, the suggestions contained in this Chapter
mirror those made in the sections discussing how to create a
race-conscious admissions program. (See Chapter II.)

Note:

A.

Reaffirm Your Commitment to Overall Diversity

An institution’s first step should be to confirm its commitment to overall diversity. An
institution should issue a policy statement that describes how diversity is an important
admissions goal that furthers the educational mission of the school. It may also describe why
diversity is especially important to the school’s educational mission, so long as it makes clear
that the institution does not consider race when making admissions decisions.
B.

Develop an Inclusive Plan
1.

Recruit Diverse Applicants

Many schools that cannot consider race in the admissions process spend more
resources on recruiting qualified minority applicants. An applicant pool containing a more
diverse group of qualified candidates provides an institution more opportunities to select a
diverse student body.
Recruitment efforts include visits to high schools that historically have not sent
students to the institution, scholarship programs, special orientation sessions for minority
students, and retention programs. For a more detailed description of these recruitment efforts,
see Appendix 4.
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Example 1:

The University of California, Berkeley, developed a
multicultural recruitment center, which performs such tasks
as assisting high school students in filling out their
applications, conducting essay-writing workshops, and
informing students of applicable scholarships and financial
aid.

Example 2:

The University of Texas at Austin developed a
recruitment/scholarship program that uses an adversity
index in considering student applications. Those who have
excelled beyond their peers in academically inferior high
schools are given special consideration.139

2.

Consider Test Scores in Context and Evaluate Other Factors

As noted earlier, a contextual evaluation of an applicant’s test scores is important for
many reasons. Studies show that the formulaic consideration of standardized test scores has a
disparate impact on minority students. (See Chapter II.) A contextual evaluation will give an
institution more flexibility and will let the school individually review each candidate’s
qualifications. Focusing on factors other than test scores will also help.

Example:

Boalt Hall School of Law, University of California, Berkeley,
explicitly states in its admissions policy that “numbers alone
are not dispositive.” The law school “seeks a student body
with a broad set of interests, backgrounds, life experiences,
and perspectives.” Boalt will look to see whether an
applicant experienced disadvantages that adversely affected
his or her past performance, and then consider these
obstacles in assessing the applicant's “potential to
distinguish himself or herself in the study and practice of
law.”

Although a school cannot give a “plus” factor for race, it may still be able to increase
the diversity of its student body by considering other factors that may result in more
underrepresented minorities being admitted to the institution.
3.

Ask Questions That Will Provide a More Complete Picture of the
Candidate

Asking the right questions on an application will allow an institution to learn more
about an applicant and may provide details of the applicant’s life that would make him or her
particularly attractive as a candidate. Three questions in particular will elicit information that
may be helpful:
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•

How do you stand out from other candidates?

•

How can you contribute to the diversity of this institution?

•

What obstacles or challenges have you faced or overcome in your life?

These questions may give a school the information that will help it achieve its diversity goal.
Example:
The University of California, Hastings College of Law has a Legal Education Opportunity
Program, which asks applicants to provide written responses to more than a dozen
background questions, including:
— Identify and describe the community(ies) in which you resided from birth to age of college
entry.
— Are you an immigrant or the child of immigrant parents? If yes, please include the country
of origin and year of arrival in the U.S., as well as reason(s) for immigration.
— Describe your early educational experiences. Include elementary and junior high school
experiences.
— Describe the financial situation of the family in which you were raised, from birth to age of
college entry.140

4.

Engage in Individualized Review

In addition to asking the right questions and de-emphasizing test scores, it is important
for institutions to review applications individually. Using a mechanical formula to review
applications prevents a school from making individualized decisions and from considering
important qualities that make certain applicants desirable.
An individualized review is the same type of review performed under race-conscious
admissions programs. The only difference is that race ceases to be a “plus” factor.
Nevertheless, reviewers may still consider and award a “plus” for other factors. Under this
system of admissions, reviewers will be able to make a complete, overall evaluation of a
candidate and determine whether he or she should be admitted.
5.

Aim for Diversity of Experience

Although race may not be considered under an individualized review, admissions
officers can aim to admit students with a diversity of experience. This type of diversity, which
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exists in many forms, will help an institution achieve its educational mission of creating a
vibrant academic community.
There are many ways to evaluate candidates for diversity of experience. Some
institutions request personal statements, resumes, and activity sheets that reveal candidates’
potential contributions to their respective educational institutions. In addition to the questions
noted above, a school may wish to ask questions about an individual’s background, life
experiences, extracurricular or community service activities, geographic surroundings, and
languages spoken.

Example:

UC Berkeley, UCLA, and other University of California
campuses place special emphasis on the personal statement.
The institutions ask high school students to provide “an
understanding of you as a unique individual” and to explain
“factors outside of your high school environment that have
either enhanced or impeded your academic and intellectual
achievements.” UCLA, as part of a comprehensive review of
a student’s entire application, then evaluates the personal
statement on two separate sets of criteria. The first, the
Personal Achievement Review, evaluates extracurricular
activities, work, and volunteer experience. The second, the
Life Challenge Level, considers obstacles a student faced in
his or her environment, family, or personal life.

Similarly, many institutions solicit letters of recommendation that depict a candidate’s
individual qualifications and personal attributes and help an admissions office make an
individual assessment of the applicant.

Example:

Rice University, which was bound by the Fifth Circuit’s ban
on race-conscious admissions prior to the 2004 admission
cycle, required freshmen applicants to provide letters of
recommendation from their high school counselor and at
least one academic teacher. In addition, Rice recommended,
but did not require, that applicants participate in a personal
interview on campus with admissions staff or off-campus
with alumni representatives.141

Although they may be less effective than race-conscious admissions programs, these
admissions techniques may help an institution further racial diversity in the student body. If
nothing else, the admissions policy will create a student body that is more diverse generally.
For additional information on the efficacy of “race-neutral” policies, please see Appendix 4.

68

Using a Race-Neutral, Individualized Review Admissions Process Will Not
Guarantee a Racially Diverse Student Body
The steps outlined in this section aim to help public institutions in states that
prohibit the consideration of race in admissions decisions. The admissions
policies for public institutions in these states will be “race-neutral.” Although
these institutions can take steps to achieve more racial diversity even without
considering race, such policies are not necessarily workable alternatives for
schools that may use race-conscious admissions policies. There is no guarantee
that the policies outlined in this section will actually create a racially diverse
student body. As noted above, there is no requirement that a school that can
use race-conscious admissions policies use a “race-neutral” admissions
program that will harm their educational values or their diversity goals.
Of course, an institution can retrospectively evaluate its program and
determine whether a race-neutral, individualized-review admissions program
would still allow it to reach its diversity goals as well as other academic
objectives. If it does, the institution should then consider revising or ending its
race-conscious admissions program.
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PART THREE: LEGAL ANALYSES
Chapter V

Remedial Justifications For Race-Conscious Policies

As discussed above in Chapter I, remedying the present effects of past discrimination
can be a compelling interest justifying race conscious affirmative action policies by public
entities, including states and their subdivisions.142 A college or university faced with a
challenge to its race-conscious programs, may, in some instances, successfully defeat such a
challenge by asserting that its programs are designed to remedy past discrimination. This
Chapter describes the legal contours of the remedial justification, including the “passive
participant” theory, which appears to provide a broader basis upon which to justify remedial
affirmative action, and the rigorous “strong basis in evidence” requirement, which has limited
the reach of the remedial justification. The remedial justification will not apply to all schools,
and may be of use only on a case-by-case basis.
A public entity may assert remediation as a compelling interest justifying its raceconscious program only when the program is designed either to remedy the public entity’s
own discriminatory practices or to dismantle a system of discrimination in which the entity is
a “passive participant.”143 A public entity may not use race-conscious policies simply to
combat “societal discrimination,”144 to provide role models for students, or to benefit “racial
groups that . . . may never have suffered.”145
To institute a race-conscious policy based on a remedial justification, the public entity
must show that it has a “strong basis in evidence for its conclusion that remedial action was
necessary.”146 If a public entity can meet the requirements of this compelling interest, even
quota systems may be permitted.147 For this reason, in the admissions context, colleges and
universities with a clearly documented or proven discriminatory past may find the remedial
approach useful as a justification for more aggressive uses of race which might not be
permitted under the diversity rationale discussed above.
To institute a race-conscious policy based on a remedial justification, the
public entity must show that it has a “strong basis in evidence for its
conclusion that remedial action was necessary.”

The Supreme Court has upheld remedial race-conscious policies in a number of cases
and set forth the general contours for such policies in City of Richmond v. J.A. Croson Co.148 In
Croson, the Court struck down the city’s plan that required prime contractors awarded public
construction contracts to subcontract at least 30 percent of the dollar amount of each contract
to “Minority Business Enterprises.”149 According to the Court, the city could not show that the
plan was justified to remedy anything other than “societal discrimination.”150 The Court held
that a state or its subdivisions have the authority to remedy the effects of specific instances of
its own discrimination.151 It also held that where a state or local government has identified a
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system of discrimination in its jurisdiction with particularity, and where it has evidence that
its spending practices are perpetuating the effects of that system of discrimination, it may use
a race-conscious policy as a remedy.152
A.

An Entity’s Remediation of Its Own Discrimination

A public entity may successfully assert remediation as a compelling interest when it
seeks to remedy the effects of its own discrimination via race-conscious means.153 For
example, in U.S. v. Paradise,154 the Supreme Court upheld a one-for-one promotion
requirement as a temporary measure to combat rampant discrimination in the Alabama
Department of Public Safety.155 Faced with detailed evidence of discrimination in hiring and
promotions among state troopers, the district court required that 50 percent of promotions go
to African Americans until the Department of Public Safety implemented other prior orders or
consent decrees.156 The Supreme Court held that the department’s own history of egregious
discrimination justified a race-conscious remedy. The Court indicated that quotas are
permitted in very limited circumstances, and only when they are temporary and are designed
to remedy overwhelming and intractable discrimination.157
Similarly, in Boston Police Superior Officers Federation v. Boston,158 the First Circuit Court
of Appeals held that the Boston Police Department’s race-conscious promotions program
withstood strict scrutiny. The Department asserted that its program was justified on the basis
of its past active participation in discrimination within its jurisdiction. The Department
referenced a judicial finding that its own hiring tests unfairly disadvantaged African American
applicants. Though the entry level tests were eventually improved, vestiges of the
Department’s specific discrimination endured years later because officers were promoted only
from within, and were selected from a pool that had an artificially low number of African
Americans due to past discrimination by the police department itself. The Department
supported this inference at trial with statistical data and projections of expected hires versus
actual hires. The court found that this showing of direct discrimination within the jurisdiction
of the police department was sufficient to support a race-conscious program.159
Although the case law clearly permits a public entity to enact race-conscious programs
for remedial purposes, the ability of any such program to withstand strict scrutiny will depend
in large part upon the “strong basis in evidence” inquiry. The “strong basis in evidence”
requirement is discussed further in Section C.
B.

Remedying the Discrimination of Others: “Passive Participant” Theory

A state or its subdivisions may have a compelling interest in dismantling a system of
discrimination in which it has been a “passive” or joint participant.160 Although this “passive
participant” theory, endorsed in Croson, ostensibly provides public entities with a broader
basis upon which to justify race-conscious affirmative action, there is very little case law
delineating this justification. The justification is not discussed in detail in the Croson decision
itself, and lower court decisions provide little additional guidance. Nevertheless, it appears
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from Croson that the passive participant theory applies and race-conscious remedial efforts are
justified when: (a) a system of discrimination exists, and (b) the state’s provision of tax dollars
perpetuated that system of discrimination.
For instance, the Seventh Circuit Court of Appeals has defined the passive participant
theory in Builders Association of Greater Chicago v. County of Cook161 as follows:
If prime contractors on County projects were discriminating
against minorities and this was known to the County, whose
funding of the contracts thus knowingly perpetuated the
discrimination, the County might be deemed sufficiently
complicit (a kind of joint tortfeasor, coconspirator, or aider and
abettor) to be entitled to take remedial action.162
The Seventh Circuit held, however, that the County ultimately had not shown that the passive
participant theory applied to the facts of the case. The Third Circuit similarly endorsed the
passive participant theory in Contractors Association of Eastern Pennsylvania, Inc. v.
Philadelphia,163 but held that the City did not adequately show that it was a “passive
participant.”164 On the other hand, in Concrete Works of Colorado, Inc. v. Denver,165 the Tenth
Circuit endorsed the passive participant theory and held that Denver had established that it
was “at least, an indirect participant”166 in a system of racial and gender discrimination in the
Denver construction industry. According to the court, Denver had demonstrated that it was a
passive participant by presenting evidence of marketplace discrimination in the city’s
construction industry and then linking its spending practices to that private discrimination.167
Although there are few federal appellate court decisions analyzing the passive
participant theory, given the clear language of Croson, the passive participant theory is a
legitimate justification for race-conscious remedial programs where the state asserts that it has
passively participated in a system of discrimination on the part of private actors. The
application of the theory to remediation of discrimination on the part of other public actors is,
however, as yet undecided.
In the educational context, an example of “passive participant” remediation might
involve remedying a school district’s passive participation in discrimination committed by
private schools that received contracts to provide educational services within the district.
Another example might involve remedying a state’s passive participation in discrimination
committed by individual school districts that received funding and educational mandates
directed by the state.
C.

The “Strong Basis in Evidence” Requirement

Whether an institution asserts a remedial justification based on its own discrimination
or on the passive participant theory, there must be a “strong basis in evidence” to justify its
use of a race-conscious policy.168 The Supreme Court has not explicitly defined a “strong basis
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in evidence” beyond suggesting that it would be evidence “approaching a prima facie case of a
constitutional or statutory violation.”169 Because many remedial affirmative action cases are
decided on the basis of whether a public entity has met the strong basis in evidence
requirement, there is a large body of case law analyzing what does or does not constitute a
“strong basis in evidence.” However, these analyses are highly fact dependent, and the lower
courts have not articulated a specific legal definition. Public entities should review these
decisions, nonetheless, to evaluate the likelihood that a remedial affirmative action plan might
be upheld on this basis.
Strong Basis in Evidence consists of:
Direct Evidence
- Judicial Findings
- Facially Discriminatory Laws or Policies
Indirect Evidence
- Gross Statistical Disparities
- Statistical Disparities plus Anecdotal Evidence

Among the most powerful forms of evidence available to justify a remedial raceconscious policy is direct evidence of past discrimination, including judicial findings and
discriminatory laws and policies.170 A public entity may present direct evidence of laws or
policies which are discriminatory on their face, as well as anecdotal evidence that
discrimination has occurred. However, even direct evidence of past discrimination may not
be sufficient in the absence of evidence of the present effects of that past discrimination.171
Therefore, when a public entity seeks to rely on past judicial findings of discrimination or
discriminatory laws or policies that are not recent, it must also offer evidence of the present
effects of that discrimination. Such evidence may be offered in the form of statistical data, as
discussed below.
Because direct evidence of discrimination is often difficult to come by in the absence of
recent and blatant de jure discrimination, the most common form of evidence presented in
support of the remedial justification is indirect evidence. In particular, many public entities
have relied on, with varying degrees of success, statistical data evidencing disparities between
the proportion of minorities in the general population and the proportion of minorities in the
workforce or university under scrutiny. For example, in Croson, the City of Richmond
presented statistical data evidencing a disparity between the proportion of African Americans
in the population, and the proportion of Minority Business Enterprises granted contracts.
Although the Supreme Court rejected the city’s statistical comparison,172 it stated, “where
gross statistical disparities can be shown, they alone in a proper case may constitute prima
facie proof of a pattern or practice of discrimination.”173 Therefore, statistical data may either
be used to buttress past findings of discrimination, as discussed above, or may stand alone as
proof of past discrimination and its present effects.
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A public entity seeking to present evidence of gross statistical disparities must offer
evidence that clearly shows discriminatory exclusion. That is, “where special qualifications
[for employment] are necessary, the relevant statistical pool for purposes of demonstrating
discriminatory exclusion must be the number of minorities qualified to undertake the
particular task.”174 As noted above, the Croson Court rejected the evidence presented by the
City of Richmond partly on this basis. The Court found that the city failed to meet the “strong
basis in evidence” requirement because it did not present evidence on how many minority
businesses in the relevant market were qualified to undertake contracting work on public
projects; the city had presented evidence only on how many minority businesses existed in the
relevant market.175 The Court implied that such evidence would meet the requirement, raise
an inference of discriminatory exclusion, and justify race-conscious affirmative action:
If the statistical disparity between eligible [minority business
enterprises] and [minority business enterprise] membership [in
local contractors’ associations] were great enough, an inference of
discriminatory exclusion could arise. In such a case, the city
would have a compelling interest in preventing its tax dollars
from assisting these organizations in maintaining a racially
segregated construction market.176
In the admissions context, a university seeking to justify its program on the basis of
statistical data evidencing discriminatory exclusion should present evidence of gross statistical
disparities between the population of qualified minority candidates and the number of
enrolled minority students; statistical evidence of disparities between the entire population of
minority residents and the number of enrolled minority students might be considered
insufficient. However, if there were other forms of discrimination (including passive
participant discrimination) that affected the pool of qualified applicants itself so that fewer
minority applicants were in the pool, then general population statistics could also be relevant.
Despite the Supreme Court’s endorsement of the use of statistical data, many lower
courts have rejected statistical evidence of disparities as inadequate when it is not buttressed
by anecdotal evidence or when the court is unconvinced of the causation. The Fourth Circuit,
for example, rejected as inadequate statistical evidence of disparities between the proportion
of minimally-qualified African Americans in the general population and the proportion of
African Americans in the Maryland State Police.177 It rejected this evidence because it found
that “[i]nferring past discrimination from statistics alone assumes the most dubious of
conclusions: that the true measure of racial equality is always to be found in numeric
proportionality.”178 Because there was no gross statistical disparity and no anecdotal evidence
to explain the disparity that did exist, discriminatory exclusion could not be inferred.179
Similarly, in Engineering Contractors Association of South Florida, Inc. v. Metropolitan Dade
County,180 the Eleventh Circuit agreed with the district court’s rejection of statistical data as
inadequate evidence because the County’s evidence of disparities in the contracting industry
did not control for firm size, which would have eliminated much of the disparity.181
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Chapter VI
Programs

Recruitment, Financial Aid, Support, and Other Admissions-Related

The Supreme Court has not directly addressed race-conscious affirmative action
policies in higher education outside the admissions context. Grutter and Gratz do, however,
have important constitutional implications for financial aid and scholarships, recruitment and
outreach programs, preparation and support programs, and faculty hiring. Now that the
Court has clearly endorsed the compelling interest in student body diversity, the means of
achieving diversity through race-conscious programs outside of admissions should satisfy
constitutional requirements as long as those programs comply with the Court’s narrowtailoring criteria.182
Lower federal courts have addressed whether race-conscious programs are permissible
in a variety of contexts, including law school admissions, employment, contracting, and
housing. It is not clear, however, whether many of these decisions would be controlling in
cases involving recruitment and outreach programs related to higher education admissions.
On the other hand, current federal guidelines fully endorse the use of race in narrowly tailored
financial aid and scholarship programs that seek to remedy the present effects of past
discrimination or to create a diverse student body, and federal law clearly authorizes raceconscious employment programs designed to cure a manifest imbalance between minorities
and non-minorities in an institution’s workforce or to remedy past discrimination by that
institution.183
Race-exclusive programs, such as minority-only scholarships or minority preparation
and support programs, already have been contested by anti-affirmative action organizations,
and pose an especially difficult set of challenges for institutions seeking to promote diversity
or to remedy past discrimination. Although these programs must be examined carefully and
in their particular context, institutions should not presume either their legality or their
illegality.
This Chapter examines the relevant constitutional and statutory law in three general
areas: (1) financial aid and scholarships; (2) recruitment and outreach; and (3) retention,
preparation, and support. In particular, the Chapter identifies key issues that an institution
should consider in crafting these programs in the aftermath of Grutter and Gratz.
A.

Financial Aid and Scholarship Programs

While the state of the law with regard to race-conscious financial aid and scholarship
programs is far from settled, with careful planning and risk assessment, institutions should be
able to develop and maintain race-conscious financial aid and scholarship programs that do
not run afoul of federal law. To be sure, some states have ended the practice of taking race
into account when awarding scholarships and financial aid at their public institutions. And at
least one federal court has raised questions about the evidence an institution must put forward
to justify a race-exclusive scholarship program designed to remedy past discrimination.
75

The Supreme Court has not directly addressed race-conscious financial aid and
scholarships, but the Court’s existing precedents, including Grutter and Gratz, clearly provide
a basis for institutions to craft narrowly tailored race-conscious financial aid policies and
scholarship programs. Moreover, current federal guidelines endorse the use of race in
narrowly tailored financial aid and scholarship programs.
1.

Race-Conscious or Race-Targeted Financial Aid and Scholarship
Decisions Will Be Subject to Strict Scrutiny

A financial aid or scholarship program that takes into account a student’s race—either
as an eligibility requirement or as a factor in the awarding process—will trigger strict scrutiny
analysis because the program subjects persons to different treatment on the basis of their
race.184 As with all programs subject to strict scrutiny, a financial aid or scholarship program
must be narrowly tailored to meet a compelling interest.
This means the program must be narrowly tailored in furtherance of one (or both) of
the compelling interests currently recognized by the Supreme Court: (1) to create a diverse
student body, or (2) to remedy the present effects of an institution’s past discrimination.
Whether such a program is narrowly tailored will depend on a number of variables, including
the exact role of the applicant’s race in the program. For example, does the program rely on
race as an eligibility requirement? How flexible is the program? Is race considered a “plus”
factor? What are the burdens on nonminority students? Were race-neutral alternatives
considered?
It is important to note at the outset that this discussion applies equally to both public
institutions and private institutions that receive federal funding. Although private institutions
are not “state actors” per se, private institutions that receive federal funding—virtually all
institutions—are subject to Title VI of the Civil Rights Act of 1964.185 In addition, even
institutions that are not recipients of federal funding may be bound by federal
antidiscrimination statutes such as 42 U.S.C. section 1981, which prohibits racial
discrimination in contracts involving educational services.186
It is also important to note that even awards from privately donated sources may be
subject to the standards of the Equal Protection Clause. It is not entirely clear whether a
program funded completely by private sources will trigger strict scrutiny if an educational
institution only administers the funding, but policy guidelines promulgated by the
Department of Education suggest that all operations of a college or university must comply
with Title VI, even if they involve the administration of private funds.187 In addition, the
Supreme Court has held that purposeful discrimination that violates the Equal Protection
Clause will also violate 42 U.S.C. section 1981.188 If a contract can be formed between private
donors and student recipients, then section 1981 might impose a constitutional standard upon
even entirely private forms of financial aid.189
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This is not a clearly settled area of law, so institutions soliciting funds from private
sources for race-based scholarships or making awards from these private funds should do so
in accordance with a narrowly tailored program that is designed to meet a compelling interest:
seeking a diverse student body or remedying past discrimination.
Finally, the discussion below pertains to voluntary programs. Action mandated by a
court or agency is outside the scope of this manual. While an institution that has previously
discriminated against persons because of their race, color, or national origin must take
affirmative action to overcome the present effects of prior discrimination, these actions are
subject to different standards than voluntary programs are.190 Similarly, while the Department
of Education’s Office for Civil Rights, the agency responsible for enforcing Title VI, “often has
approved race-targeted financial aid programs as part of a Title VI remedial plan to eliminate
the vestiges of prior discrimination,”191 this manual does not address these measures. Nor
does the manual address measures in which federal courts have required public universities to
create race-based scholarships as part of larger desegregation orders.192
2.

Evidence of Past Discrimination in Remedial Cases: Podberesky v.
Kirwan

Only one reported federal case directly addresses the constitutionality of race-conscious
financial aid and scholarship programs. In Podberesky v. Kirwan,193 the Fourth Circuit struck
down a race-exclusive merit-based scholarship targeting high-achieving African American
students at the University of Maryland, ruling that the University’s evidence was not sufficient
to justify the program.
The University had voluntarily established its Banneker Scholarship program as a
means to remedy the lingering effects of the de jure segregated educational system that had
existed in Maryland. Daniel Podberesky, a Hispanic student, challenged the Banneker
program, arguing that it created an impermissible racial classification in violation of the Equal
Protection Clause. Podberesky met the academic qualifications and all other requirements of
the Banneker scholarship, except that he was not African American. He did not qualify for
any of the “race-neutral” merit-based scholarship programs offered by the University.194
The University of Maryland argued that the Banneker program was constitutionally
permissible because it was narrowly tailored to remedy four present effects of past
discrimination: (1) the University’s poor reputation within the African American community;
(2) African Americans’ underrepresentation in the student population; (3) low retention and
graduation rates among African American students enrolled at the University; and (4) a
campus atmosphere perceived as being hostile to African American students.195 The federal
district court agreed with the University, but the Fourth Circuit reversed and held that the
Banneker Scholarship program violated both the Equal Protection Clause and Title VI.196
The Fourth Circuit ruled that the University had failed to present sufficient evidence to
prove that its own past discrimination was the cause or source of the alleged present effects.
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Therefore, the University lacked a compelling interest to implement the race-based Banneker
program. Specifically, the Fourth Circuit ruled that in order for an institution to prove that a
racially hostile environment is a present effect of past discrimination, the institution must
show that the environment was caused by its own past actions and was not a result of general
“societal discrimination.”197
The Fourth Circuit also ruled that the University’s scholarship program was not
narrowly tailored. It found that the University had not convincingly established the
composition of its applicant pool and, therefore, the court could not determine whether there
was an underrepresentation of African American students or any need for narrowly tailored
remedial action. The court also concluded that, even if a need for remedial action existed, the
Banneker program was not narrowly tailored because its eligibility criteria included students
from outside the state of Maryland, who, in the court’s view, were not the type of students
subjected to the University’s past discrimination.198
It is important to note that the Fourth Circuit did not rule that all race-targeted
scholarships are impermissible. Nor did the Fourth Circuit make any ruling whatsoever as to
the constitutionality of scholarship programs designed to promote student body diversity,
since the University did not attempt to justify the Banneker program on the basis of a diversity
rationale. Indeed, following established Supreme Court precedent, the Fourth Circuit
acknowledged that an institution may establish race-targeted scholarships to remedy the
present effects of prior discrimination, provided that such measures are narrowly tailored to
achieve that objective. The Fourth Circuit simply ruled that the University’s evidence to
support the Banneker scholarship was insufficient.199
3.

Current Federal Guidelines Support Race-Conscious and RaceTargeted Financial Aid and Scholarships

Although case law is limited in the area of race-conscious financial aid, the U.S.
Department of Education’s 1994 Final Policy Guidance provides support for race-conscious
financial aid programs. (See Appendix 5 for the complete Policy Guidance.) The Policy
Guidance offers a useful legal analysis of financial aid programs, and states that “a college
may use race or national origin as a condition of eligibility in awarding financial aid if this use
is narrowly tailored, or in other words, if it is necessary to further its interest in diversity and
does not unduly restrict access to financial aid for students who do not meet the race-based
eligibility criteria.”200
Although it does not carry the force of law, and may be revised by the Bush
Administration in the aftermath of the Grutter and Gratz decisions, the Policy Guidance is an
essential reference for colleges and universities. It is “intended to assist colleges in fashioning
legally defensible affirmative action programs to promote the access of minority students to
postsecondary education,” and “to help clarify how colleges can use financial aid to promote
campus diversity and access of minority students to postsecondary education without
violating Federal anti-discrimination laws.”201
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The Policy Guidance is based on five principles:
•

Principle 1: For Disadvantaged Students. An institution may make awards to
“disadvantaged students” without regard to race, even if the awards
disproportionately favor minority students. This would include, for example,
funds earmarked for students from school districts with high dropout rates or
from low-income families or from families in which few or no members have
attended college. Programs based on this principle do not trigger strict scrutiny
because they do not involve classifications based on race. Moreover, although
Title VI regulations prohibit actions that have an effect of discriminating on the
basis of race, even if not intentional,202 actions that have a disproportionate effect
on students of a particular race are permissible under Title VI if the actions bear
a “manifest demonstrable relationship” to the college’s or university’s
educational mission.203 The ability to overcome disadvantage is a permissible,
educationally justified, race-neutral consideration in awarding financial aid.

•

Principle 2: Authorized by Congress. A college or university may make awards
on the basis of race if they are awarded under a federal statute that authorizes
the use of race. Financial aid programs for minority students that are
authorized by a specific federal law cannot be considered to violate another
federal law, such as Title VI.204

•

Principle 3: To Remedy Past Discrimination. An institution may make awards
to remedy discrimination as found by a court or by an administrative agency,
such as the Department of Education’s Office for Civil Rights, or based on a
finding of past discrimination by a state or local legislative body, as long as the
legislature has a strong basis in evidence identifying discrimination within its
jurisdiction. A college or university also may make awards on the basis of race
as part of affirmative action to remedy the effects of the school’s past
discrimination without waiting for a finding to be made, if the school has a
strong basis in evidence of its past discrimination to justify the affirmative
action. All programs based on this principle must be narrowly tailored to
remedy the present effects of the past discrimination.

•

Principle 4: To Create Diversity. An institution may make awards to promote
diversity by considering factors other than race, such as geographic origin,
diverse experiences, or socioeconomic background. In addition, a college or
university may take race into account as one factor, along with other factors, in
making awards if necessary to promote diversity. Finally, a school may use race
as a condition of eligibility in making awards if such use of race is narrowly
tailored to promote diversity.

•

Principle 5: Private Gifts Restricted by Race. All of the operations of a college
or university receiving federal financial assistance are covered by Title VI.205
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Since an institution’s award of privately donated financial aid is within its
“operations,” the institution must comply with the requirements of Title VI in
awarding those funds. Thus, an institution may award privately donated
financial aid on the basis of race if it does so to further a compelling interest,
consistent with “narrow tailoring” requirements.206
4.

Race as a “Plus” Factor in Financial Aid or Scholarship Decisions

A financial aid or scholarship program designed to create a diverse student body that
takes several factors into account, including a student’s race, would likely survive strict
scrutiny if the process parallels admissions procedures approved by the Supreme Court.
Examples of this type of program might include:
•

a merit-based scholarship, in which a student’s race was a “plus” factor in the
selection process, or

•

a need-based program that gives a “plus” to a student’s race—for example, by
substituting or reducing the work-study or loan portion of a minority student’s
aid package and replacing it with a grant.

The Supreme Court’s holding in Grutter—that creating a diverse student body is a
compelling interest justifying the use of race as a “plus” factor in admissions decisions—
provides strong support for the use of race as a plus factor in financial aid and scholarship
decisions because like admissions, these programs strongly influence the composition of the
student body. Grutter held that a student’s race cannot be the decisive factor in the admissions
review and selection process. The examples cited above are consistent with Grutter because
the decision whether to make an award is not made on the basis of the student’s race. Even in
the need-based example, a student’s race is considered in the kind of award that is made; the
student’s race is not the determining factor as to whether an award is made at all.
A school should be prepared to show that its plus-factor use of race in individualized
financial aid or scholarship decisions helps it achieve a diverse student body. This showing
will be important because an opponent might argue that the holding of Grutter is limited
strictly to the admissions context. An institution must be prepared to show specifically how
and why its financial aid or scholarship program promotes diversity.
In this regard, an institution should gather evidence showing that its race-conscious
program helps it to achieve a goal or “critical mass” of minority students. For example, an
institution might be able to show through a survey or statistical evidence that the number of
minority students that actually enroll would be much lower if race-conscious financial aid or
scholarship programs were not employed. Indeed, the Supreme Court accepted the
University of Michigan’s argument that its mission to maintain a diverse student body could
not be achieved “with only token numbers of minority students.”207 For the reasons set forth
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in Chapter II, a goal or “critical mass” of minority students helps the institution achieve its
goal of attaining a diverse student body.
An institution should gather evidence showing that its race-conscious
financial aid or scholarship program helps it to achieve a goal or “critical
mass” of minority students.

At the same time, narrow tailoring requires an institution to show that its consideration
of a student’s race in making financial aid or scholarship decisions is no greater than is
necessary to achieve a diverse student body. An institution must make several showings to
meet the requirements of narrow tailoring. As discussed in Chapter I, an institution must: (1)
take race into account in a flexible and nonmechanical way; (2) seriously and in good faith
consider whether workable race-neutral alternatives will effectively further diversity; (3) not
otherwise unduly burden nonminority applicants; and (4) periodically reevaluate the program
for its necessity.
One particular “narrow tailoring” challenge against which the institution should be
prepared to defend is whether the program unduly burdens nonminorities.208 The more
diffuse and less severe the impact on nonminority students, the more likely a race-conscious
program will meet this requirement. An institution does not have the burden of proving that
no student’s opportunity to receive financial aid has been in any way diminished by the
program.209 Nevertheless, the outright elimination of scholarships currently received by
nonminority students in order to start a scholarship program for minority students is probably
“too intrusive to be considered narrowly tailored.”210 A comprehensive program that takes
into account many factors, including race, is likely to pass constitutional muster. (See Chapter
II).
One way to show that race-targeted scholarships do not burden nonminorities is to
gather evidence showing the amount of funding for race-conscious financial aid or
scholarships relative to the entire amount of funding for non-race-conscious financial aid or
scholarships. While an institution should base this evidence on its own budget and financial
statements, a 1994 report by the U.S. General Accounting Office may be useful for thinking
about the kinds of evidence to gather.211 According to the GAO report, although many
colleges and universities award minority-targeted scholarships (which the GAO defined as
scholarships for which some form of minority status is an eligibility criterion), the total
amount of money dedicated to these scholarships is quite small. The GAO report concluded
that “many schools” use minority-targeted scholarships “to some extent” but that these
scholarships are “a small proportion of all scholarships” available, and that despite their
“widespread use,” minority-targeted scholarships account for “a small share of all
scholarships and scholarship dollars.”
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Specifically, the GAO study found that at the undergraduate level, scholarships (from
all funding sources) for which minority status is the only requirement for eligibility were rare,
accounting for less than 0.25 percent of all scholarship monies. The GAO study further found
that scholarships for which minority status is one of several requirements for eligibility
represented only about 3 percent of scholarship monies. According to the GAO report, most
minority-targeted scholarships use additional criteria, such as financial need or academic
merit, for awarding funds.
More recently, a 1995 Report to the President stated that the Department of Education
“estimate[d] that only 40 cents of every $1000 in Federal educational assistance is devoted to
[minority] targeted [scholarship] programs [and that] they should be understood as a very
minor element of an overall, balanced, opportunity strategy addressing many needy
populations and several national purposes.”212
Finally, an institution should be prepared to show that the existence of funds for raceconscious financial aid or scholarships does not necessarily translate into a decrease of funds
for nonminority students. Even it does, the burden on third parties may be negligible because,
“unlike admissions to a class with a fixed number of places, the amount of financial aid
[available in any given year] may increase or decrease based on the functions it is perceived to
promote” and for reasons other than the availability or existence of race-conscious
programs.213
5.

Race-Exclusive Awards
a.

Race-Exclusive Awards to Promote Diversity

A narrowly tailored use of race-exclusive awards to achieve a diverse student body may
survive strict scrutiny, although these programs pose a difficult set of challenges for
educational institutions. An example of this type of award is the Banneker Scholarship at
issue in Podberesky, for which only African American students were eligible. (Recall that the
University of Maryland did not attempt to justify the Banneker Scholarship on diversity
grounds, thus the reasoning of Podberesky has no bearing on the analysis below.)
Although Gratz creates some uncertainty as to whether race-exclusive financial aid or
scholarship programs can survive the “narrowly tailored” prong of strict scrutiny, Gratz may
be ultimately distinguishable. In Gratz, the Supreme Court held that the University of
Michigan’s undergraduate admissions system, which automatically awarded 20 points to
applicants who were underrepresented minorities, was not narrowly tailored because race was
the decisive factor in admission.214 Justice O’Connor in her concurrence stated: “This
[undergraduate] policy stands in sharp contrast to the law school’s admissions plan, which
enables admissions officers to make nuanced judgments with respect to the contributions each
applicant is likely to make to the diversity of the incoming class” and “adequately ensures that
all factors that may contribute to student body diversity are meaningfully considered
alongside race in admissions decisions.”215
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Opponents of race-exclusive policies might invoke Gratz to challenge financial aid or
scholarship programs as not narrowly tailored, because race is a determinative factor in
deciding which students receive these financial aid or scholarships. Opponents might further
argue that automatically limiting the applicant pool only to members of a particular race does
not allow for a consideration of all factors that will add to diversity. The process, so the
argument might go, is nonindividualized, mechanistic, and violates both Gratz and Grutter.
The narrow-tailoring analysis as applied in Gratz may be distinguishable because Gratz
involved an admissions system, not a financial aid or scholarship program. This is an
important distinction that Grutter implicitly recognized—strict scrutiny must be applied
within the context of the program under review. The narrow-tailoring “inquiry must be
calibrated to fit the distinct issues raised by the use of race to achieve student body diversity. .
. .”216 The institution must show “that the means chosen ‘fit’ . . . th[e] compelling goal
. . . closely.”217
The narrow-tailoring analysis in the financial aid or scholarship context should focus
on showing that a race-exclusive program is a carefully considered and closely calibrated
means to achieve the goal of creating a diverse student body, specifically to achieve a goal or
“critical mass” of minority students. Presumably, by the time the institution makes its
scholarship and financial aid decisions, the institution has already engaged in the
individualized, nonmechanical, “meaningful . . . consider[ation]” of a student and his or her
potential to contribute to the diversity of the class, since the institution decides whether to
award a particular student financial aid or a scholarship after deciding to admit that student.
Indeed, an institution’s efforts to achieve a goal or “critical mass” of minority students
do not end after admissions decisions have been made. For example, an institution may find
that, although it has sufficient minority applicants to offer admission to a diverse group of
applicants, absent the availability of financial aid for minority students, its offers of admission
are disproportionately rejected by minority applicants, which makes it impossible for the
school to enroll a “critical mass” of minority students and to achieve a diverse student body.
As one court has recognized, “[o]ne of the most important determinants for the majority of
student enrollment decisions is the receipt of financial aid.”218 It is important for institutions to
articulate and support this distinction between the admissions and the financial
aid/scholarship contexts.
The Department of Education’s 1994 Final Policy Guidance offers other justifications
that institutions might consider in supporting race-exclusive financial aid and scholarship
programs to achieve a diverse student body. The Policy Guidance recognizes that “it may be
necessary to designate a limited amount of aid for students of a particular race or national
origin.”219 One reason it may be necessary to do so is the failure of an institution to attract a
sufficient number of minority applicants who meet the academic requirements of the
institution, which may impair an institution’s efforts to enroll a diverse student body, even if a
student is given a competitive “plus” in the admissions process on account of race. An
institution that is able to achieve a diverse student body in some of its programs using “race83

neutral” financial aid criteria or using race as a “plus” factor nevertheless may find it
necessary to use race as a condition of eligibility in awarding limited amounts of financial aid
to achieve diversity in some of its other programs, such as particular undergraduate schools or
programs.
Limited race-exclusive awards can serve a critical role in achieving a diverse student
body in at least three respects: First, the availability of awards for members of a particular
race may serve as a recruitment tool, encouraging students to apply in the first place. Second,
a race-exclusive program provides a means of encouraging admitted students to enroll.
Finally, a race-exclusive program may assist institutions in retaining students until they
complete their program of studies.220
As suggested above, an institution should also gather evidence regarding the scope of
its race-exclusive programs to show that these programs involve limited amounts of funds and
have little burden on nonminority groups. In addition, institutions should be prepared to
document that policies that are less burdensome on nonminority students (including raceneutral policies) are not as efficacious as race-exclusive policies. This documentation might
include statistical projections of enrollment or retention based on variations in the types of
race-conscious and race-neutral policies that could be employed.
An institution should gather evidence regarding the scope of its race-exclusive
programs to show that these programs involve limited amounts of funds and
have little burden on nonminority groups.

b.

Race-Exclusive Awards to Remedy Past Discrimination

A college or university should be able to implement a race-based financial aid or
scholarship program voluntarily if it can establish a strong basis in evidence that affirmative
action is necessary to remedy the present effects of past discrimination and show that the
program is narrowly tailored. While this is the type of program that the Fourth Circuit struck
down in Podberesky v. Kirwan, a carefully crafted and well-documented program can survive
strict scrutiny. The lesson Podberesky teaches is that an institution must justify this type of
program with hard evidence causally linking present-day effects of discrimination to either its
own past discrimination or “identified discrimination within its jurisdiction.”221 Podberesky
raises a host of issues that institutions must consider.222
As discussed above, while the case law is unsettled with regard to the kinds and
amounts of evidence that constitute a “strong basis in evidence,” an institution that is able to
gather statistical as well as anecdotal evidence of the present effects of past discrimination will
be in a strong position to defend its program. An institution that has or is contemplating a
race-exclusive financial aid or scholarship program based on the remedial justification should
proactively develop a record to justify the program, including a historical record to establish a
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causal connection between past discrimination and its present effects. It is crucial that a
college or university develop an institution-specific record in order to avoid challenges that it is
trying to remedy “societal discrimination.”
An institution could gather evidence to show that its poor reputation among minority
students is a present effect of either its own past discrimination or prior discrimination “within
its jurisdiction.” Supreme Court precedent in the employment context makes clear that a
reputation for having discriminated in the past is a lingering effect of “discriminatory practices
and devices which have . . . disadvantage[d] minority citizens.”223 Moreover, the effects of
such past discrimination can linger even after the institution “formally ceases to engage in
discrimination” because “informal mechanisms may obstruct equal” opportunities and access,
and the reputation “may discourage minorities from seeking” the opportunities to begin
with.224
A school must also be prepared to show that its poor reputation is caused by the past
discrimination. In Podberesky, the University of Maryland’s admissions officials and recruiters
testified that the University’s “past discrimination against African-Americans was strongly
interwoven with its reputation.”225 The Fourth Circuit rejected the University’s argument,
however, stating that “mere knowledge of historical fact is not the kind of present effect that
can justify a race-exclusive remedy.”226 Thus, an institution must be prepared to show the link
between past discrimination and present effect.
An institution should show that its reputation plays a role in students’ decisions to
enroll. The Supreme Court has recognized that a student’s decision whether to attend a
particular college or university “is determined not simply by admissions policies, but also
many other factors.”227 If a college or university presents evidence, such as through a survey,
that the institution’s reputation is one of these factors and that the institution has a poor
reputation among minority students, such evidence will bolster its argument that a poor
reputation is one of the effects of past discrimination that it seeks to remedy through the
program.
A school should also develop evidence of the continuing effects of past discrimination
by pointing to statistical disparities in its student population. The institution must show that
the low number of minority students in its student population is a present effect of past
discrimination. It is important to consider this statistical evidence carefully. This area is rife
with potential problems, since the college admissions process involves so many variables.
The Supreme Court in Croson held that “[t]he relevant statistical pool for purposes of
demonstrating discriminatory exclusion must be the number of minorities qualified to
undertake the particular task.”228 As such, the correct pool is most likely minority students
who meet the minimum admission requirements. If the institution can show a statistical
disparity between the number of minority students who meet the minimum admission
requirements and the number of minority students at the school, the institution may be able to
establish an inference that past discrimination accounts for the disparity.229 It is imperative
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that in gathering this evidence, a school demonstrate a causal connection between its past
discrimination and current statistical racial disparities in its student population.
Similarly, an institution should gather statistical evidence about retention and
graduation rates of minority students as compared with the rates for other racial groups. Nondiscriminatory explanations must be ruled out when presenting such evidence. An institution
must demonstrate that a causal connection exists between its past discrimination and these
lower graduation and retention rates. While any statistical study presented by a college or
university should control for non-discriminatory explanations, Supreme Court precedent in
U.S. v. Fordice230 makes clear that it is the duty of the court to consider whether the past
discrimination is “influencing,” “fostering,” or “contributing to” the disparities. The
institution does not have to eliminate every other possibility.
An institution may also collect evidence that its racially hostile climate is an effect of
past discrimination. Once again, this type of evidence is not dispositive of whether such a
campus climate is traceable to past discrimination. The school must be prepared to make that
connection. One court has held that “a university that maintains a climate traceable to
segregation with continuing segregative effects must remedy the climate to the extent that
such can be done in a practicable and educationally sound manner.”231
In addition to showing that the remedial, race-based financial aid or scholarship
program is justified by a strong basis in evidence, the institution will also have to show that
the program is narrowly tailored. The same considerations discussed above in Chapters I and
II apply here. The institution must show that it considered race-neutral alternatives. The
extent, duration, and flexibility of the racial classification must be addressed. The use of the
classification should be sufficiently flexible that exceptions can be made if appropriate. For
example, racial restrictions on the award of financial aid could be waived if there were no
qualified applicants in a particular year. Finally, the burden on nonminority students must be
considered.
B.

Recruitment and Outreach Programs

Although the Supreme Court has yet to address the constitutionality of race-conscious
recruitment and outreach efforts under the Equal Protection Clause, several lower federal
courts have addressed the question in a variety of contexts, including law school admissions,
employment, contracting, and housing.
Indeed, the last decade has seen a number of decisions by federal courts specifically
analyzing race-conscious and race-targeted recruitment and outreach programs. Moreover,
many federal courts, while ruling that certain race-based affirmative action measures violate
the Equal Protection Clause, have without explicit analysis, pointed approvingly to raceconscious recruitment efforts as permissible forms of affirmative action.232
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At the state level, executive officers and legislatures have taken a variety of positions
with regard to race-conscious recruitment and outreach in the admissions context. Some
states, for example, have authorized their public colleges and universities to embrace raceconscious recruitment and outreach efforts, even as they have formally stricken all
consideration of an applicant’s race in the selection and review process. On the opposite end
of the spectrum, public institutions in California must contend with the California Supreme
Court’s decision holding that outreach to minority business enterprises constitutes
“preferential treatment” that is prohibited by the California Constitution, as amended by
Proposition 209.233
The result is seemingly a hodgepodge of rules. In addition, race-conscious recruitment
and outreach efforts come in a wide variety of forms and occur throughout the admissions
cycle, both before and after the review and selection process. An institution may be conscious
of race, for example, in determining that an admissions officer should visit a particular high
school with a high percentage of minority students or by sending a publication about the
institution’s commitment to diversity only to prospective minority applicants. An institution
might also offer minority-only campus visitation programs that serve as recruiting tools to
encourage minority students to apply. Recruitment begins in earnest again after acceptance
letters have been sent, in an effort to enroll the students who have been admitted. Minorityonly “admit” events are commonplace occurrences on campuses throughout the country.
Despite conflicting lower federal court rulings, many race-conscious recruitment and
outreach programs have been upheld as constitutional. Some courts have relied on the 1995
Supreme Court decision in Adarand Constructors, Inc. v. Peña,234 to hold that race-conscious
recruitment does not entail a “preference” and therefore does not trigger strict scrutiny in the
first place. Other courts have adopted the analytical tool developed by the federal district
court in Shuford v. Alabama State Board of Education235 that distinguishes between “inclusive”
and “exclusive” forms of affirmative action, to hold that recruitment is “inclusive” and
therefore does not implicate the Equal Protection Clause. (For more on the distinction
between “inclusive” and “exclusive” forms of affirmative action, see Section B.3.)
On the other hand, in the contracting context, where mandated race-conscious
recruitment measures amount to granting “preferences” based on race, courts have struck
down the measures as equal protection violations. While there is a temptation to read these
decisions as cautionary tales, they can be distinguished from recruitment and outreach in the
admissions context.
This Section examines these decisions in detail and offers suggestions for crafting raceconscious recruitment and outreach programs that will withstand constitutional inquiry.
1.

Overview

The threshold question in analyzing the constitutionality of a race-conscious
recruitment or outreach program is whether the program creates classifications that subject
persons to unequal treatment on the basis of race. Under Adarand Constructors, Inc. v. Peña,
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only racial classifications that lead to unequal treatment implicate the Equal Protection Clause
and thus trigger strict scrutiny review. Racial classifications that do not lead to unequal
treatment do not implicate the Equal Protection Clause and thus do not trigger strict scrutiny
review.
The Supreme Court in Adarand held that “all racial classifications, imposed by whatever
federal, state, or local governmental actor, must be analyzed by a reviewing court under strict
scrutiny.”236 More specifically, Adarand held—in language later adopted in Gratz—that “any
person, of whatever race, has the right to demand that any governmental actor subject to the
Constitution justify any racial classification subjecting that person to unequal treatment under the
strictest judicial scrutiny.”237 Although Adarand did not define the term “racial classification,”
the language of Adarand makes clear that the precise concern of the Equal Protection Clause is
governmental action that “treats people differently because of their race.”238 The facts of
Adarand presented the Court with a racial classification that squarely produced differential
treatment: Adarand invalidated a government program that gave financial bonuses to
contractors who utilized minority subcontractors, thus directly enhancing the competitive
position of minority-owned firms relative to nonminority-owned firms in bidding for
subcontracts.239
Interpreting Adarand, federal courts of appeals such as the Ninth Circuit have held that
“[t]he Equal Protection Clause as construed in Adarand applies only when the government
subjects a ‘person to unequal treatment.’”240 Other courts are generally in agreement with the
Ninth Circuit’s interpretation of Adarand.241
It is important to note, however, that the Supreme Court in Grutter contains a statement
that opponents may use to argue that Adarand’s limiting rule is no longer good law:
“Although all governmental uses of race are subject to strict scrutiny, not all are invalidated by
it.”242 As such, Grutter might be interpreted as holding that all uses of race implicate the Equal
Protection Clause and are subject to strict scrutiny. This interpretation, however, may not be
not justified. First and most importantly, the statement is not presented as a holding of the
Court. Indeed, earlier in the opinion, the Court clearly reaffirmed the holdings of Adarand that
“all racial classifications imposed by government must be analyzed . . . under strict scrutiny”
and that “government may treat people differently because of their race only for the most
compelling reasons.”243 Moreover, it is not likely that the Court intended to depart from
Adarand, because it made no attempt to distinguish Adarand or lower courts’ interpretation of
Adarand. Accordingly, Grutter broke no new ground, and Adarand’s limitation on the
application of strict scrutiny only to racial classifications that subject persons to unequal
treatment—a limitation affirmed in whole by Gratz—should be interpreted as the law of the
land.244
While the Supreme Court was not presented with a recruitment or outreach program in
Adarand, lower courts have considered whether particular race-conscious recruitment and
outreach programs create racial classifications that subject persons to unequal treatment.
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These decisions are analyzed in the sections below in an attempt to draw out the significant
holdings for institutions crafting race-conscious recruitment and outreach programs.245
2.

Recent Recruitment and Outreach Cases
a.

Weser v. Glen

A recent case on recruitment and outreach in the admissions context holds that “[r]acial
classifications that serve to broaden a pool of qualified applicants and to encourage equal
opportunity, but do not confer a benefit or impose a burden, do not implicate the Equal
Protection Clause.”246 In Weser v. Glen, the plaintiff challenged his denial of admission to the
City University of New York Law School at Queens College. He alleged that the Law School
discriminated against him “in accordance with an unconstitutional affirmative action plan,”247
and contended that the Law School “tr[ied] to select a diverse group of students” through
“active recruit[ment].”248 The policy challenged by the plaintiff stated:
We try to select a diverse group of students. Our students must
be academically able and genuinely representative of the
remarkable diversity of the City the Law School serves. We
actively recruit, among others, students who are members of the
populations that have traditionally been underserved by the law and
underrepresented by the profession.249
The plaintiff argued that the official admissions policy favored minorities and women,
subjected white males to different admissions standards, and limited the number of seats
available to white males.250
The court rejected the plaintiff’s arguments and found no “implicat[ion of] the Equal
Protection Clause.”251 Echoing the language of Adarand, the court found that the Law School’s
admissions policy, on its face, did not classify persons on the basis of race and did not require
or encourage the unequal treatment of applicants.252 The court also credited a Law School
dean’s testimony that “the Law School student body consists of a diverse group of qualified
individuals as a result of the school’s efforts to gather the largest possible applicant pool.”253
Although the parties disputed whether the Law School’s recruitment and outreach
efforts targeted persons of certain races, that issue was not relevant to the court’s holding:
“Even if the Law School’s recruiting and outreach efforts were ‘race conscious’ in being
directed at broader recruiting of minorities . . . such efforts would not constitute
discrimination” because racial classifications that broaden the pool of qualified applicants and
encourage equal opportunity, “but do not confer a benefit or impose a burden, do not
implicate the Equal Protection Clause.”254
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b.

Honadle v. University of Vermont

In Honadle v. University of Vermont,255a faculty hiring case relied upon by Weser, the
district court, in ruling on a pre-trial motion, reviewed the validity of the University of
Vermont’s Minority Faculty Incentive Fund (“MFIF”). The MFIF program had the potential to
provide, among other things, financial incentives to individual departments to be used to
ensure the successful recruitment of minority faculty.256 The plaintiff, a white woman, alleged
that the potential availability of MFIF funds was the racially discriminatory and
constitutionally impermissible reason that the University hired “a Chinese-born AsianAmerican” woman instead of the plaintiff as a department chair.257 The University argued that
neither the race of the candidates nor the potential availability of funds under the MFIF
component of its affirmative action plan played a role in the actual hiring decision. The
University maintained that the MFIF program was not “an inducement to hire” but “merely
an inducement to enhance equal opportunity through expanded recruitment.”258
After determining that the “threshold question [under Adarand] is whether the [MFIF
program] created a racial classification,” the court rejected the plaintiff’s argument and ruled
that the MFIF program “do[es] not create a racial classification demanding strict scrutiny.”259
“A public university may be racially ‘aware’ or ‘conscious’ by . . . encouraging broader
recruiting of racial and ethnic minorities without triggering the equal protection clause’s strict
scrutiny review. These activities do not impose burdens or benefits, nor do they subject
individuals to unequal treatment.”260
Although the parties disputed both the purpose and the effect of the MFIF program, the
court concluded that the program did not “have the purpose of creating an inducement to
hire” the Asian American woman instead of the plaintiff. The court noted that the availability
of incentive funds was not “a determining factor in hiring decisions,”261 the award of incentive
funds “[wa]s not automatic upon the hiring of a minority faculty member, but depend[ed]
upon availability of funds,” and decisions to award funds were often not made “until long
after the hiring decision.”262 The court noted, however, that if the plaintiff could prove at trial
that the MFIF program had the effect of influencing the hiring decision, the program would be
subject to strict scrutiny.263
A key fact of Honadle is that the potential to receive funds for race-conscious
recruitment played no part in the ultimate hiring decision. Honadle can be viewed as another
decision in which “[c]ourts have consistently declined to apply strict scrutiny to outreach
efforts to minorities which do not accompany actual preferences” in the ultimate decision.264
c.

Raso v. Lago

In Raso v. Lago,265 the First Circuit held that a fair housing marketing plan that involved
an advertising outreach strategy targeting minorities could not be categorized as a racial
classification that benefited a particular race. The challenged housing marketing plan
included broad outreach to minorities to make them aware of housing opportunities. The
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outreach was upheld as constitutional because race was a consideration only in the targeted
recruitment efforts and did not come into play with regard to the ultimate assignment of
housing units.266
3.

“Inclusive” vs. “Exclusive” Recruitment Programs

In upholding the constitutionality of the University of Vermont’s race-conscious
recruitment program, the Honadle court also relied on the “distinction between ‘inclusive’
forms of affirmative action, such as recruitment and other forms of outreach, and ‘exclusive’
forms of affirmative action, such as quotas, set asides and layoffs.”267 This distinction was first
set forth in Shuford v. Alabama State Board of Education.268
In Shuford, the court considered the validity of a consent decree in a race- and sexdiscrimination class action involving faculty hiring at postsecondary educational institutions
in Alabama. The court first observed that “there exists a wide variety of affirmative action
techniques, with different consequences, each of which should be analyzed on its own
merits.”269 These differences, according to the court, can be categorized into “inclusive” and
“exclusive” forms of affirmative action.
“Inclusive” forms of affirmative action:
have as their purpose ensuring that the pool of candidates is as
large as possible. For example, the primary inclusive form of
affirmative action is recruitment, which generally attempts to
expand the applicant pool to include more . . . minorities.
Recruitment and other techniques of inclusion do not affect the
selection process for hiring or promotion. Rather, inclusive
techniques seek to ensure that as many qualified candidates as
possible make it to the selection process.270
On the other hand, “exclusive” forms of affirmative action:
usually work . . . to select some candidates rather than others from
a pool. Such techniques include setting selection goals for
vacancies, requiring selection quotas for vacancies, and displacing
workers of a particular . . . race through layoffs. These affirmative
action techniques, to varying degrees, have the potential to help
minorities . . . actually be selected at the expense of someone else.
Of course, selection by necessity requires excluding some people.
The concern is discriminatory exclusion that causes harm to third
parties, as these examples suggest.271
According to the court, “techniques of inclusion do not require the traditional . . . equal
protection analysis that courts have used for techniques of exclusion.”272 “At the heart of the
distinction”—and the reason why “inclusive” affirmative action does not implicate Equal
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Protection or trigger strict scrutiny—“is the recognition that, as the Supreme Court put it [in
United States v. Paradise]: ‘Qualified white candidates simply have to compete with qualified
black candidates.’”273 An institution’s race-conscious efforts to increase the number of
minority candidates in the applicant pool thus will not trigger equal protection analysis
because such efforts are an “inclusive” form of affirmative action.
The court approved the use of “procedures designed to . . . increase the number of
applicants considered in order to obtain the best candidates,” noting that “[t]he provisions are
not aimed at the actual selection process.”274 Race-conscious recruiting efforts “are always
neutral with respect to selection if [the efforts] are inclusive.”275 The court was careful to note,
however, that efforts to increase the number of minority applicants would trigger strict scrutiny
if they had the effect of limiting the number of nonminority applicants:
Under some circumstances, however, these affirmative action
techniques could act to exclude. This presents an entirely different
situation. For instance, if the [defendants] began recruiting at
black and women’s colleges and stopped recruiting at
[predominantly white] Auburn [University], this would be an
instance of exclusion. In order to be truly inclusive, recruiting must
be balanced.276
Adopting the reasoning in Shuford, the Eighth Circuit Court of Appeals in Duffy v.
Wolle ruled that “an employer’s affirmative efforts to recruit minority . . . applicants does not
constitute discrimination.” In Duffy, a white male plaintiff claimed he was discriminatorily
passed over for a promotion in violation of his right to equal protection, in part, because of the
employer’s “interest in obtaining a diverse pool of applicants.”278 Although there was no
indication in the record that the defendants actually undertook any targeted recruiting, the
Eighth Circuit concluded that “[a]n inclusive recruitment effort enables employers to generate
the largest pool of qualified applicants [and] helps to ensure that minorities . . . are not
discriminatorily excluded.”279
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The Eighth Circuit also concluded that efforts to increase the number of minorities in
the applicant pool do not impose burdens on the basis of race. “The only harm to white males
is that they must compete against a larger pool of qualified applicants. This, of course, is not
an appropriate objection [and] does not state a cognizable harm.”280
Thus, as the case law suggests, it is important for an institution to engage in balanced
recruitment and outreach, even as it takes special race-conscious measures to recruit and reach
out to minorities.
4.

Programs That Trigger Strict Scrutiny

The Sixth, Ninth, and D.C. Circuits, as well as several district courts, have held that
affirmative action plans that require the solicitation and encourage, if not mandate, the
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inclusion of minorities create racial classifications and operate as “preferences” that trigger
strict scrutiny.281
a.

MD/DC/DE Broadcasters Ass’n v. FCC

In MD/DC/DE Broadcasters, the D.C. Circuit struck down a Federal Communications
Commission’s equal employment opportunity rule as an impermissible racial classification
because it placed pressure on radio stations to engage in minority recruitment.282 The FCC
rule required radio stations either to undertake four approved recruitment activities or to
design their own outreach program. If a radio station chose to create its own program, the
station was also required to report to the FCC the race of each job applicant and the source by
which the applicant was referred to the station. The rule permitted the FCC to investigate the
recruitment efforts of stations that it determined had too few minorities in their applicant
pool.283
The D.C. Circuit found that the reporting requirements and potential investigation by
the FCC were “a powerful threat” that all but compelled stations to hire minorities, and that
the directive advantaged minority applicants because it was the practical equivalent of a rule
that obliges employers to comply or to suffer the consequences. The court further concluded
that the FCC’s focus on the race of applicants and employees belied its statement that the only
goal of the program was to effectuate outreach: “The Commission has designed a rule under
which nonminorities are less likely to receive notification of job openings solely because of
their race; that the most qualified applicant from among those recruited will presumably get
the job does not mean that people are being treated equally—that is, without regard to their
race—in the qualifying round.”284
b.

Lutheran Church-Missouri Synod v. FCC

Similarly, in Lutheran Church, the D.C. Circuit invalidated a regulation imposed by the
FCC mandating that all radio stations adopt an affirmative action plan that required the
stations to, among other things: (1) use minority-specific recruiting sources; (2) evaluate the
availability of minorities in the stations’ recruitment area; and (3) analyze their own efforts to
recruit, hire, and promote minorities.285
The court noted that if the regulations had merely required stations to implement
racially neutral recruiting and hiring programs, the equal protection guarantee would not be
implicated, but the court found that the regulations went beyond mere outreach. According to
the court, the regulations constituted impermissible racial classifications because they obliged
stations to grant some degree of “preference” to minorities in hiring. It also determined that
because the scheme was based on the notion that a radio station’s workforce should mirror the
racial breakdown of its metropolitan areas, the program “induce[d] an employer to hire with
an eye toward meeting a numerical goal.”286
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c.

Monterey Mechanical Co. v. Wilson

In Monterey Mechanical Co. v. Wilson,287 the Ninth Circuit struck down an outreach
program as an impermissible racial classification. The program required contractors to make
good faith efforts to solicit bids from minority business enterprise (“MBE”) subcontractors.288
The program excused certain contractors from the solicitation requirements if they themselves
qualified as MBEs and retained a substantial amount of the work for themselves. The Ninth
Circuit determined that this element of the affirmative action plan awarded a “preference” to
minority businesses because they did not have to comply with the minority solicitation
requirements imposed on non-MBEs.289 The Ninth Circuit concluded that the statute “treats
people differently” on the basis of race because “[o]nly those firms not minority . . . owned
must advertise . . . and only minority . . . owned firms are entitled to receive the bid
solicitation.”290
The Ninth Circuit further found that the solicitation requirements, in conjunction with
the benefit awarded to minority-owned general contractors, constituted a “racial preference.”
The court explained:
The scheme requires distribution of information only to members
of designated groups, without any requirement or condition that
persons in other groups receive the same information. Thus the
statute may be satisfied by distribution of information exclusively
to persons in the designated groups. Bidders in the designated
groups are relieved, to the extent they keep the required
percentages of work, of the obligation to advertise to people in
their groups. The outreach the statute requires is not from all
equally, or to all equally.291
d.

Bowen Eng’g Corp. v. Village of Channahon

Bowen Engineering Corp. v. Village of Channahon,292 also addressed requirements
imposed on contractors’ bids. The defendant village’s bid specifications required that all
contractors take affirmative steps to recruit MBEs.293 The court found that the village’s bid
specifications implicated equal protection analysis because they “granted a preference to
minority subcontractors who were solicited by bidders and disadvantaged non-minority
contractors who were not contacted and, perhaps, never learned of the subcontracting
opportunities.”294 The court added that “the mandatory nature of the specifications and the
requirement that bidders justify nonuse of low [minority] bidders weigh in favor of [finding
an impermissible racial] classification.”295
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e.

Distinguishing University Recruitment Efforts

It is important to note that the programs found to be impermissible in the above cases
are distinguishable from outreach and recruitment efforts in the admissions context in several
crucial ways.
First, these cases involved programs mandated by a court or an administrative agency
and thus can be distinguished from an educational institution’s voluntary use of raceconscious recruitment and outreach efforts. The mandatory nature of the programs imposed a
burden in terms of the cost in time and resources to implement the affirmative recruitment.296
This differs when voluntary action is undertaken.
Second, in some cases, the programs actually gave a direct benefit to minorities, thus
creating a situation in which persons of different races were subject to different treatment.
This type of “benefit” is not applicable to recruitment and outreach in the pre-application
admissions setting.
Third, the solicitation programs did not call for “balanced” recruitment, but only for
recruitment and outreach to minorities. The Ninth Circuit specifically contrasted the program
it found constitutionally impermissible with a hypothetical, constitutionally permissible “nondiscriminatory outreach program, requiring that advertisements . . . be distributed in such a
manner as to assure that all persons, including . . . minority-owned firms, have a fair
opportunity to bid.”297 Educational institutions are much more likely to engage in the broad,
balanced recruitment described in the Ninth Circuit’s hypothetical program.
Fourth, the courts concluded that the mandatory nature of the programs had the effect
of pressuring entities to consider the race of applicants and to favor minority applicants in the
ultimate decision. This was especially so in the FCC cases decided by the D.C. Circuit, where
the requirement was imposed by the regulatory agency with investigatory power over the
entities required to undertake the affirmative action. This type of pressure is not present in the
admissions context.
5.

Lessons for Race-Conscious Recruitment and Outreach

As described above, the relevant case law offers three lessons for institutions
implementing race-conscious recruitment and outreach programs. First, an institution’s raceconscious recruitment and outreach programs are not likely to trigger strict scrutiny review if
the institution engages in broad and balanced recruiting activities. A school will have a much
stronger defense to a challenge to its race-conscious recruitment and outreach if it can
demonstrate that it recruits broadly and distributes information widely, to include both
targeted minority students and nonminority students.298
Second, an institution should justify its race-conscious recruitment and outreach on the
basis of attempting to increase the number of minority candidates in its applicant pool.
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Third, to whatever extent possible, an institution should consider separating the
functions of outreach and recruitment from the review and selection aspects of the admission
process. Case law draws a distinction between programs in which race-conscious recruitment
plays a role in the ultimate decision, and programs in which it does not. Where race-conscious
recruitment is not accompanied by “racial preferences,” courts have easily found that the
Equal Protection Clause is not implicated. At the very least, institutions that use race as a
“plus” factor in the selection process in order to achieve a diverse student body should clearly
indicate in their policies that their race-conscious recruitment and outreach efforts do not have
an impact on or influence their admission decisions.
Thus, recruitment and outreach efforts that take place well in advance of the
application process are more easily understood as expanding the applicant pool, and are less
likely to trigger strict scrutiny analysis. For example, an admissions officer’s visit to speak
with minority students who have not yet applied (e.g., 8th through 11th graders, and firstsemester 12th graders) about the virtues of the institution he or she represents and the
application process is directly related to increasing the applicant pool and is highly unlikely to
trigger equal protection analysis. Similarly, ordering lists from the Educational Testing
Service for the purpose of targeting students to encourage them to apply is unlikely to
implicate equal protection analysis because the purpose of the policy is to increase the number
of minority students in the applicant pool.
Likewise, campus visitation days for minority students, designed to encourage them to
apply, should not trigger strict scrutiny analysis. Whether the institution can pay for
transportation to and from campus for these prospective applicants without triggering strict
scrutiny review is not as clear because providing transportation to a minority student
visitation day is seemingly a benefit conferred on the basis on race. An institution might
defend against the charge that it is granting “preferential treatment” on the basis of race by
demonstrating that it also provides a similar benefit to students outside of the target group—
for example, by paying transportation costs for a harpist or an All-American water polo
player—but the institution’s actions will likely be subject to strict scrutiny (though that does
not render the program necessarily unconstitutional).
Unless the institution pays for the transportation costs of all potential applicants who
wish to visit the campus, its decision to pay the costs for minority students will subject this
type of recruitment effort to strict scrutiny (which, as above, it may survive). The best defense
is to argue that the “benefit” received does not result in any “preference” toward the ultimate
benefit: admission. The institution must be careful to demonstrate that there is no link
between the paid-for visit to campus and a more favorable admission decision.
In the end, a college or university may have to justify this type of recruitment and
outreach program under strict scrutiny review. To do so, the institution must show that the
payment of transportation to prospective minority students to attend the visitation day is
narrowly tailored to further a compelling interest. The diversity rationale, as discussed above,
likely will provide justification for such measures.
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Gratz and Grutter offer guidance on how race-conscious “post-admission” recruitment
efforts can survive strict scrutiny. An institution should be prepared to demonstrate that it
employs race-conscious measures in an effort to achieve a “critical mass” of minority students
to meet its goal of attaining a diverse student body. The institution should gather evidence
showing that race-neutral measures will not permit the institution to achieve its goals.
The institution must also show that its race-conscious recruitment does not unduly
burden students not targeted by these efforts. In order to make this showing, as in the “preadmission” timeframe, the institution should be able to point to a broad and balanced
program of recruitment of admitted students generally. The balanced recruitment of students
will make it clear that the use of race does not burden non-minorities, and that non-minorities
have an equal opportunity to learn whether the institution is a good choice for them in the
crucial post-admission, pre-enrollment timeframe.
C.

Retention, Preparation, and Support Programs

Neither the Supreme Court nor the lower courts have addressed whether raceconscious support, preparation, and retention programs violate the Equal Protection Clause.299
(For examples of these types of programs, see inset and Appendix 4.C.) Despite the absence of
case law on this issue, it is likely that a variety of race-conscious support programs will come
under attack by opponents of affirmative action in the wake of the Grutter and Gratz decisions.
Justice Scalia’s Grutter dissent enumerates possible next targets: “Tempting targets, one would
suppose, will be those universities that talk the talk of multiculturalism and racial diversity in
the courts but walk the walk of tribalism and racial segregation on their campuses—through
minority-only student organizations, separate minority housing opportunities, separate
minority student centers, even separate minority-only graduation ceremonies.”300
Given the paucity of relevant precedent, colleges and universities should turn to case
law in the recruitment context (see Section B, above) in order to determine whether such
programs are constitutional.
Some Types of Race-Conscious Support Programs:
Minority student organizations
Minority student housing
Minority student centers
Minority graduation celebrations
Priority course registration for minority students
Minority tutoring programs
Minority mentoring programs
Minority “pre-fall” programs
Minority academic enrichment programs
Minority summer programs for high school students
97

1.

Race-Conscious Support Programs That Do Not Treat Students
Differently Because of Race

As discussed above with respect to outreach and recruitment, whether support
programs are subject to strict scrutiny review turns on whether the program creates a racial
classification that confers a benefit on a group defined by race.301 Although all of the programs
listed in the inset above classify by race, most do not appear to confer any exclusive benefits
for minority students or impose undue burdens on nonminority students. Just as a visit by an
admissions officer to a group of minority high school students likely would not trigger strict
scrutiny review, the hosting by a university of one or two receptions for minority students or
one minority-only graduation celebration likely would not trigger strict scrutiny review.
2.

Race-Conscious Support Programs That Confer a Significant Benefit

University-funded minority-only student organizations and housing opportunities may
confer a benefit based upon race and, therefore, must withstand strict scrutiny. As discussed
above, institutions may justify such programs on one of two compelling interests: diversity or
remediation of past discrimination. Such programs may be justified under the compelling
interest in diversity because the existence of these programs on college campuses is an
effective tool for recruiting and retaining underrepresented minorities.
These programs may also be justified under the remediation rationale for similar
reasons: on campuses where discrimination has been practiced and its present effects are still
felt, these programs demonstrate to potential minority students that they are welcome, and
will likely attract those to campus who were hesitant to attend because of the history of
discrimination at the institution.302 For a discussion of the evidentiary requirements for
remedial justifications, please see Chapter V.
3.

Race-Conscious Support Programs That Are Not Racially Exclusive

Support programs will likely be more easily defended if they are not racially- exclusive.
As in the recruitment and outreach context, courts are more likely to permit support efforts
that are inclusive as opposed to exclusive (see Section B.3.). For this reason, a student
organization with a particular ethnic theme, which is not racially exclusive and invites all
students to be members, but specifically targets its recruitment efforts on members of
particular racial groups, likely does not trigger strict scrutiny. Because the organization is
open to all students, there is no benefit conferred based on race. Moreover, because the raceconscious recruiting efforts serve only to expand the numbers of students interested in joining
the organization, such efforts will likely be permissible. Even if such programs are subject to
strict scrutiny, they are more likely to withstand narrow-tailoring analysis if they are not
racially exclusive and invite all students to participate.
Institutions that do choose to employ race-exclusive support programs may attempt to
justify their programs on the basis of a diversity interest or a remediation interest, or they may
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attempt to articulate a related interest, such as providing a special environment for minority
students that promotes particular types of interactions or that ultimately leads to improved
academic performance and greater retention rates. In order to pass constitutional muster,
institutions must be prepared to document the benefits of these race-exclusive programs and
to demonstrate their effectiveness relative to “plus-factor” or race-neutral measures.
Institutions should also be prepared to document that the programs are being periodically
reviewed for their effectiveness and that there are no undue burdens that fall on students who
are not able to participate in these programs.
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Chapter VII Faculty and Staff Hiring
In the area of faculty and staff employment, both the Equal Protection Clause of the
Fourteenth Amendment and Title VI of the Civil Rights Act of 1964 impose strict scrutiny
requirements on almost all public and private institutions seeking to justify race-conscious
affirmative action programs. Although Grutter v. Bollinger reaffirmed that student body
diversity is a compelling interest in the context of student admissions, the Supreme Court has
not addressed whether diversity is a compelling interest in the context of faculty or staff
hiring. Moreover, other compelling interests have been rejected or are of limited use in the
context of faculty and staff hiring.303 This area of law is further complicated because federal
employment discrimination law under Title VII of the Civil Rights Act of 1964 authorizes
affirmative action programs that are designed to cure a manifest imbalance between minorities
and non-minorities in a higher education institution’s workforce or to remedy past
discrimination that occurred within the institution’s jurisdiction. The permissibility of other
justifications, including diversity in employment, is unclear.
Public institutions and private institutions receiving federal funding should be aware
that legal requirements under the Equal Protection Clause and Title VI are generally more
restrictive than requirements under Title VII, and that pursuing policies that might be
available to private employers under Title VII might not comply with the Equal Protection
Clause and Title VI. Institutions that implement race-conscious affirmative action programs in
employment, whether remedial or designed to promote diversity, must therefore be prepared
to defend their policies under several federal laws, and must assess the risk of pursuing
policies that might be permissible under one standard but impermissible under another
standard. This Chapter outlines the existing federal law applicable to affirmative action in
faculty and staff hiring, explores Grutter’s applicability in this area, and provides general
guidelines for the appropriate use of affirmative action hiring programs at both private and
public institutions.
A.

Remedial Measures and Race-Conscious Hiring
1.

Requirements Under the Equal Protection Clause and Title VI

An affirmative action plan for faculty or staff hiring for a public institution or a private
institution receiving federal funding is subject to the more stringent requirements of the Equal
Protection Clause and must be narrowly tailored to meet a compelling interest, such as
remedying its own past discrimination or dismantling a system of discrimination in which it is
a “passive participant” or a “joint participant.”304
Before instituting an affirmative action hiring plan based upon a remedial justification,
a public institution must have a “strong basis in evidence for its conclusion that remedial action
was necessary.”305 As discussed above, the Supreme Court has not explicitly defined “strong
basis in evidence” beyond suggesting that it would be evidence “approaching a prima facie
case of a constitutional or statutory violation.”306 (See Chapter V). Some courts have required
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a “manifest imbalance” standard that is used under Title VII of the Civil Rights Act of 1964:
“A public employer has the requisite firm basis for believing that remedial action is necessary
if there is a statistical disparity between the racial composition of the workforce and the
relevant, qualified employment pool.”307 Other courts have determined that while “a prima
facie case of intentional discrimination is sufficient to support a public employer’s affirmative
action plan” it is also true that “less evidence is necessary to justify an affirmative action plan
than is necessary to prevail on an individual or class action claim of intentional
discrimination.”308
Many remedial affirmative action cases are decided on the basis of whether the
employer has met the “strong basis in evidence” requirement. Therefore, it is crucial for the
institution to gather both statistical and anecdotal evidence to support its conclusion that
remedial race-conscious hiring is necessary. The strongest basis in evidence is direct evidence
of past discrimination, including judicial findings and discriminatory laws and policies.
However, because it is often difficult to show direct evidence of discrimination, as in the
Title VII context, the most common form of evidence is statistical data evidencing disparities
between the proportion of minority persons in the relevant labor pool and the proportion of
minority persons in the institution’s workforce.309 Despite the Supreme Court’s endorsement
of the use of statistical data, many lower courts have rejected statistical evidence of disparities
as inadequate when it is not buttressed by anecdotal evidence or when the court is
unconvinced of the causation.310
2.

Private Institutions and Title VII

A small number of private institutions are not subject to the restrictions of the
Constitution or Title VI in their employment decisions because they do not receive federal
financial assistance. Instead, race-conscious hiring and other employment decisions at these
private institutions are governed by Title VII of the Civil Rights Act of 1964.311
Title VII is not coextensive with the Constitution; it is generally more permissive than
the Constitution in authorizing programs designed to remedy past discrimination.312 Title VII
employs a lower standard for determining if past discrimination has occurred and requires a
lesser showing of racial imbalance.
A race-conscious hiring plan that favors minorities is valid under Title VII if it:
(1)

shares Title VII’s statutory goals, namely to break down old patterns of
discrimination or to open employment opportunities to minorities that were
once closed to them;

(2)

is designed to eliminate a manifest imbalance that reflects underrepresentation
of minorities in traditionally segregated job categories; and

(3)

avoids unnecessarily trammeling the interests of nonminority employees or
applicants.313
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Title VII allows race-conscious affirmative action when a private institution can show
that a “manifest imbalance” exists between the percentage of minorities in the relevant
workforce and the percentage in the relevant labor market. This showing should be made
before a plan is enacted.314
The relevant labor market is determined by the type of position in question. If the
position is a staff job requiring no special expertise, or all necessary training is provided on the
job, then the relevant labor market is the area labor market or the general population.315 If the
college or university generally promotes staff and faculty from within its ranks, then the
relevant labor market for promotions is the group of employees within which promotions will
be made.316 For example, for tenured professors, the appropriate comparison would likely be
minority representation in tenured positions and minority representation in tenure-track
positions.
The Supreme Court has not squarely defined how large a discrepancy must be to
constitute a “manifest imbalance.” The Court has merely noted that the standard is not as
high as it ordinarily would be to establish a prima facie case for discrimination,317 which
would be a difference between the expected and observed percentages of minorities of at least
two or three standard deviations.318 In general, educational institutions will have less trouble
when establishing affirmative action programs for larger departments because existing
disparities are less likely to be a product of chance in those situations.319
Affirmative action plans are more likely to be found valid if they involve “preferential
hiring” rather than “preferential layoffs.” In approving the affirmative action plans in United
Steelworkers of America v. Weber320 and Johnson v. Transportation Agency, Santa Clara Cty.,321 the
Supreme Court relied on the fact that neither plan required discharging nonminority
employees.322 The difference is that, “while hiring goals impose a diffuse burden, often
foreclosing only one of several opportunities, layoffs impose the entire burden of achieving
racial equality on particular individuals.”323
Appellate courts are split on the severity of the burden imposed by “preferential
promotion” policies. Some circuits view preferential promotions as more burdensome than
preferential hiring, whereas others treat preferential promotions as imposing a lesser burden
than preferential hiring.324
Although affirmative action plans are not required to have an explicit end date if the
consideration of race is based on an individualized or case-by-case approach,325 an institution
should provide for regular review of affirmative action policies for hiring staff and faculty.
Even when the policy in question is flexible, courts tend to weigh the duration of the program
in assessing the burden it imposes on non-minorities.326 An institution should also set shortterm and long-term objectives for its affirmative action plans to demonstrate the temporary
nature of those plans.327 In setting these goals, an institution should frame its efforts as
attempts to “attain” racial equality rather than to “maintain” racial balance, because the latter
is seen as justifying a “permanent” plan.328
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If an institution wishes to use affirmative action in some years but not others, the
institution should implement a standing affirmative action program that is reviewed yearly.329
A school should avoid operating without any program at all and then “resurrecting” an
affirmative action plan when it finds the ratio of minority and nonminority faculty or staff to
be skewed.330 Although the approaches are very similar, courts appear more likely to view the
latter approach as lacking a well-defined endpoint.
While fixed set-asides or quotas may be defendable under existing case law, recent
judicial pronouncements against them have raised questions about the precedential value of
that case law. Accordingly, institutions should adopt goals, which courts have more readily
accepted as legitimate, rather than set-asides or quotas.
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Practical Tips for Private Institutions in Complying with Title VII
•

Frame efforts in terms of “eliminating” inequalities, not “maintaining”
racial balance.

•

When possible, use “preferential hiring” policies instead of “preferential
layoffs.”

•

Set well-defined long-term and short-term objectives for the policy.
Make clear that the affirmative action plan will end or be revised when
those objectives are met.

•

If using affirmative action in some years but not others, use a standing
program that is reviewed yearly. Do not simply resurrect an undefined
program on an ad hoc basis when it is deemed necessary.

•

In evaluating the need for an affirmative action program for a faculty or
staff position, follow this guide:
(1) If the position is unskilled, compare the percentage of minorities
holding the position at the institution to the percentage of minorities
in the local population.
(2) If the position is skilled, compare the percentage of minorities
holding the position at the institution to the percentage of qualified
minorities in the local workforce.
(3) If the position involves a promotion from within university
ranks, compare the percentage of minorities holding the position at
the institution to the percentage of minorities in the group from
which promotions are made.

•

B.

It is easier to justify an affirmative action policy in a big department
because racial imbalance is less likely to be viewed as a product of
chance.

Diversity and Race-Conscious Hiring

The Supreme Court has not directly addressed the question of whether faculty and staff
diversity is a compelling interest. The Grutter Court’s emphasis on the educational benefits of
student body diversity, however, may provide support for institutions wishing to develop
diversity-based affirmative action plans to further the educational benefits of faculty diversity.
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Drawing analogies to the rationales adopted by the Court in Grutter may prove useful
in the equal protection context, but, as explained below, diversity may not provide a sufficient
justification for affirmative action in hiring and promotions under Title VII. Until the law in
this area becomes more settled, institutions should tread carefully.
1.

Grutter as Applied to Faculty Hiring

As mentioned above, the Grutter decision provides language that may support an
institution’s interest in selecting a diverse faculty. In Grutter, the Supreme Court reaffirmed
the First Amendment “academic freedom” of educational institutions to define their
educational missions and to select students and faculty.331 Just as an institution has a strong
interest in selecting students that it believes will further its educational mission and
commitment to diversity, it would seem to follow that an institution has a similar basis upon
which to select faculty to further the same ends.
Like a diverse student body, a diverse faculty serves to enhance the educational
experience of minority and nonminority students alike. In the same way a diverse student
body makes for “livelier” and “more spirited discussion,” so too does a diverse faculty. The
benefit of diversity may be even stronger in the faculty context, since faculty facilitate and
encourage classroom discussions. The Grutter Court also recognized that one of the
substantial benefits that flows from a diverse student body is “cross-racial understanding”
which “helps to break down racial stereotypes and ‘enables [students] to better understand
persons of different races.’”332 Similarly, a diverse faculty, which includes instructors and
professors from different backgrounds and with different points of view, will facilitate crossracial understanding. Exposing students to minority faculty with differing perspectives will
also help to break down racial stereotypes.333
2.

Limitations

While an institution may be able to justify a diversity-based affirmative action hiring
program, an institution should carefully define this justification to avoid invoking related
rationales that the Supreme Court has rejected or is not likely to adopt.
The Supreme Court has explicitly rejected as a justification for remedial affirmative
action programs the need for minority role models.334 The Court rejected this theory because it
“allows the institution to engage in discriminatory hiring and layoff practices long past the
point required by any legitimate remedial purpose.”335 Moreover, according to the Court, the
theory bears no relationship to the harm caused by past discrimination. Finally, the Court
found that, “carried to its logical extreme, the idea that black students are better off with black
teachers could lead to the very system the court rejected in Brown v. Board of Education.”336
Although the role model rationale was rejected in the remedial context rather than in the
diversity context, it is advisable for an institution to distinguish clearly between the diversity
rationale and the role model theory.
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The “operational needs” rationale has been asserted successfully in the context of
employment decisions regarding police and prisons. Under this rationale, lower courts have
held that race-conscious hiring and promotions are permissible to advance the “operational
need” of having a diverse police force that can serve a racially diverse population.337 An
educational institution similarly might argue that race-conscious hiring and promotion
policies are necessary to further the operational need to have a diverse faculty that serves a
diverse student body. Because the outcome of such arguments in the education context is
unclear, however, an educational institution should use caution in advancing this argument.
C.

Title VII and Diversity-Based Affirmative Action

As discussed above, courts have generally upheld voluntary race-conscious affirmative
action under Title VII. However, courts are divided over the use of the diversity rationale as a
justification for affirmative action under Title VII.338 In University and Community College
System of Nevada v. Farmer,339 for example, the Nevada Supreme Court upheld a race-conscious
faculty hiring policy under Title VII, stating that “the desirability of a racially diverse faculty
[is] sufficiently analogous to the constitutionally permissible attainment of a racially diverse
student body.”340 In Taxman v. Piscataway Board of Education,341 on the other hand, the Third
Circuit Court of Appeals concluded that the language and legislative history of Title VII
indicated a congressional intent to limit affirmative action only to remedial purposes.342 The
Third Circuit thus held that faculty diversity could not serve as a justification under Title VII
to make a race-conscious faculty termination decision.343
Nonetheless, there is at least a colorable argument that diversity provides a permissible
basis for employment affirmative action under Title VII. As the Supreme Court has stated,
Title VII constraints are “not intended to extend as far as that of the Constitution.”344 If
diversity-based affirmative action in hiring is constitutionally permissible, then the diversity
rationale should provide a permissible justification for affirmative action under the more
lenient restrictions of Title VII.345 Thus, it could be argued that Title VII allows an employer
more discretion to implement race-conscious employment policies than does the Constitution.
Moreover, diversity-based affirmative action may in fact serve Title VII’s long-term
goal of eradicating discrimination by helping to combat attitudes that give rise to future
discrimination.346 Indeed, in Farmer, the Nevada Supreme Court emphasized that “[t]he
University’s attempts to diversify its faculty by opening up positions traditionally closed to
minorities” mirror Title VII’s purpose.347
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See also Andrew H. Baida, Not All Minority Scholarships Are Created Equal, Part II: How To Develop
A Record That Passes Constitutional Scrutiny, 21 J.C. & U.L. 307 (1994).
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Local 28 of the Sheet Metal Workers’ Int’l Ass’n v. EEOC, 478 U.S. 421, 449 (1973).
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Podberesky, 38 F.3d at 154.
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U.S. v. Fordice, 505 U.S. 717, 729 (1992).
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Croson, 488 U.S. at 501-02.
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The statistical analysis, however, will also depend on the geographic boundaries of the pool.
For a public state university, the geographic boundary may be the entire state, although the student
body of particular institution may hail from a smaller geographic region. The analysis for a private
university that draws students from across the country is even more complicated.
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505 U.S. 717 (1992).
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Knight v. Alabama, 14 F.3d 1534, 1553 (11th Cir. 1994).

232

See, e.g., Ensley Branch NAACP v. Seibels, 31 F.3d 1548, 1571 (11th Cir. 1994) (describing,
without analysis, efforts to encourage Blacks to apply for jobs, including waiving application fees, as
race-neutral); Billish v. City of Chicago, 962 F.2d 1269, 1290 (7th Cir. 1992) (describing aggressive
recruiting as race-neutral procedures), rev’d on other grounds, 989 F.2d 890 (7th Cir. 1993) (en banc).
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Hi-Voltage Wire Works, Inc. v. City of San Jose, 24 Cal. 4th 537 (2000).
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515 U.S. 200 (1995).
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897 F. Supp. 1535 (M.D. Ala. 1995).
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Adarand, 515 U.S. at 227.
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Id. at 224.

238

Id. at 227.
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Id. at 205-10.
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Monterey Mechanical Co v. Wilson, 125 F.3d 702, 711 (9th Cir. 1997).

241

See MD/DC/DE Broadcasters Ass’n v. FCC, 236 F.3d 13 (D.C. Cir. 2001) (“assum[ing] that
Adarand requires strict scrutiny only of governmental actions that lead to people being treated
unequally on the basis of . . . race”); Lutheran Church-Missouri Synod v. FCC, 154 F.3d 487, 491 n.5, 492
(D.C. Cir. 1998) (denial of petition for rehearing) (clarifying that “not . . . all race conscious measures
adopted by the government must be subjected to strict scrutiny”); Raso v. Lago, 135 F.3d 11, 16 (1st Cir.
1998) (citing Adarand for proposition that “‘racial classification’ . . . normally refers to a government
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standard, preferentially favorable to one race or another, for the distribution of benefits”); cf. Allen v.
Alabama State Bd. of Educ., 164 F.3d 1347, 1352 (11th Cir. 1999) (vacated on joint motion of the parties)
(“Adarand teaches [that] where the government does not exclude persons from benefits based on race
. . . strict scrutiny is generally inapplicable” and “[n]othing in Adarand requires the application of strict
scrutiny to [a] race conscious [program]”); see also Bowen Eng’r Corp. v. Village of Channahon,
2003 WL 21525254, *5 (N.D. Ill. July 2, 2003) (“analysis . . . is two-fold[: first] determine whether the
[challenged use of race] contained a racial classification [and only if it does, apply] strict scrutiny”);
Honadle v. Univ. of Vermont, 56 F. Supp. 2d 419, 427 (D. Vt. 1999) (“threshold question is whether
[challenged use of race] created a racial classification at all”).
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Grutter, 123 S. Ct. at 2338.

243

Id. at 2337 (quoting Adarand, 515 U.S. at 227) (emphases added).

244

As Judge David Tatel of the D.C. Circuit has explained, “Adarand does not require strict judicial
scrutiny of all race-conscious measures adopted by the government. Indeed, a vast range of
antidiscrimination laws, including Title VII, require public and private entities to be conscious of race
not only in outreach and recruitment, but also in hiring and promotion. Surely such laws do not
implicate strict scrutiny. What triggers strict scrutiny, then, is not mere race-consciousness, but rather
unequal treatment based on race.” Lutheran Church-Missouri Synod v. FCC, 154 F.3d 487, 502 (D.C. Cir.
1998) (denial of rehearing) (Tatel, J., dissenting)
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See, e.g., Lutheran Church, 154 F.3d at 491 n.5, 492 (holding that a regulation is a racial
classification under Adarand if it “unquestionably ‘encourage[s]’ racial preferences,” and reserving
question whether “a regulation becomes a racial classification if it ‘authorizes’ preferences”); Safeco Ins.
Co. v. City of White House, 191 F.3d 675, 691-92 (6th Cir. 1999) (raising, without deciding, whether “the
government imposes a racial classification when it compels [the] solicit[ation] of minorit[ies] and
holding it does “where ‘outreach’ requirements operate as a sub rosa racial preference—that is, where
their administration ‘indisputably pressures’ contractors to hire minority subcontractors”); Weser v.
Glen, 190 F. Supp. 2d 384, 399 (E.D.N.Y. 2002), aff’d, 41 Fed. Appx. 521 (2d Cir. 2002) (“Racial
classifications that serve to broaden a pool of qualified applicants and to encourage equal opportunity,
but do not confer a benefit or impose a burden, do not implicate the Equal Protection Clause.”);
Honadle, 56 F. Supp. 2d at 428 (“A racial classification that does not confer a benefit or impose a burden
on an individual [does] not implicate the equal protection clause.”); cf. Allen, 164 F.3d at 1352 (vacated
on joint motion of the parties) (no racial classification “where the government . . . chooses to undertake
outreach efforts to persons of one race, broadening the pool of applicants, but disadvantaging no one”).
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Weser v. Glen, 190 F. Supp. 2d 384, 399 (E.D.N.Y.) (citation omitted), aff’d, 41 Fed. Appx. 521 (2d
Cir. 2002).
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Id. at 386.
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Id. at 395-96.
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Id. at 396 (emphasis added).
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Id. at 429.
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Sussman v. Tanoue, 39 F. Supp. 2d 13, 25 (D.D.C. 1999).
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135 F.3d 11, 17 (1st Cir. 1998) (affirming 958 F. Supp. 686, 691 (D. Mass. 1997)).
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Raso v. Lago, 958 F. Supp. 686, 701 (D. Mass. 1997).
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Honadle, 56 F. Supp. 2d at 428.
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897 F. Supp. 1535 (M.D. Ala. 1995). Shuford is one of a number of reported opinions in the
litigation over the hiring and promotional practices of Alabama’s post-secondary educational system.
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Id. at 1551.
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Id. (emphasis added).
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Id.
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Id. at 1552; Peightal v. Metropolitan Dade County, 26 F.3d 1545, 1557-58 (11th Cir. 1994)).
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Shuford, 897 F. Supp. at 1552.
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Id. at 1553.
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Id.
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Id. (emphasis added).
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123 F.3d 1026 (8th Cir. 1997).
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Id. at 1038-39.
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Id. at 1039.
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Id. (citation omitted); see also Hill v. Ross, 183 F.3d 586, 589 (7th Cir. 1999) (contrasting
affirmative action plans that set hiring quotas with those that require only intensive searches for
minority applicants, noting that the latter do not entail preferential treatment).

281

See, e.g., MD/DC/DE Broadcasters Ass’n v. FCC, 236 F.3d 13 (D.C. Cir. 2001); Lutheran ChurchMissouri Synod v. FCC, 154 F.3d 487 (D.C. Cir. 1998); Monterey Mechanical Co. v. Wilson, 125 F.3d 702
(9th Cir. 1997); Bowen Eng’r Corp. v. Village of Channahon, 2003 WL 21525254 (N.D. Ill. July 2, 2003);
Shuford v. Alabama State Bd. of Educ., 846 F. Supp. 1511 (M.D. Ala. 1994) (Shuford I); see also Safeco Ins.
Co v. City of White House, 191 F.3d 675 (6th Cir. 1999) (remanding for strict scrutiny analysis). Except
for the race-conscious relief granted by the consent decree in Shuford I, none of the programs survived
strict scrutiny.
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236 F.3d at 19.
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Id. at 17, 19.
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Id. at 21.
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141 F.3d at 346.
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Id. at 351-52, 354.
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125 F.3d 702 (9th Cir. 1997).
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Id. at 704.
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Id. at 709.
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Id.
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Id. at 711.

292

2003 WL 21525254 (N.D. Ill. July 2, 2003).
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Id. at *2.
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See Monterey Mechanical, 125 F.3d at 708; Lutheran Church, 154 F.3d at 349-50.
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Monterey Mechanical, 125 F.3d at 711.
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See, e.g., Shuford, 897 F. Supp. at 1553; Monterey Mechanical, 125 F.3d at 711.
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See the text box above for a listing of various support and retention programs.

Minority “pre-fall” programs usually provide a rigorous introduction to campus life through a oneweek or seven-week residential program for admitted freshmen. Often in these programs, freshmen
live in on-campus housing, take classes or seminars in substantive subjects or in study strategies, as
well as engage in community-building and confidence-building exercises and discussions, often with
enrolled, senior minority students. These programs are designed to remediate the lack of preparation of
some minority students as well as to build the confidence of all minority students with an eye toward
encouraging their enjoyment of and success in the school year.
Minority academic enrichment programs often provide rigorous academic enrichment through
substantive classes and/or skill building seminars in particular fields. Often these programs are
designed to encourage minorities to go into fields such as the sciences where they are often
underrepresented, by building their confidence and skills. See David Lerman, Bush Opposes Plan for
Minority Grants, DAILY PRESS, July 23, 2003, available at http://www.house.gov/nicksmith/
dailypress_30723.htm (discussing opposition of Center for Individual Rights and Center for Equal
Opportunity to grants designed to encourage minorities to enter the computer technology fields).
Summer programs for minority high school students are similar to the pre-fall and academic
enrichment programs, but are meant to be a recruitment tool. See Nathan Collins, Interphase, MITES to
Begin Admitting Non-Minority Applicants, TECH, Feb. 11, 2003, available at http://wwwtech.mit.edu/V123/N3/3mites_inter.3n.html (discussing the Interphase pre-fall program, and the MITES
summer program at the Massachusetts Institute of Technology). Both programs were opened to
students of all races following a complaint filed against MIT in May 2002 with the Office for Civil
Rights of the U.S. Department of Education.
300

Grutter, 123 S. Ct. at 2349 (parentheses omitted); see also Racial Preferences in Higher Education: A
Handbook for College and University Trustees, at 18-19, Center for Individual Rights and Pope Institute for
the Future of Higher Education, available at http://www.cir-usa.org/articles/trustee_web.pdf. See also
CEO Files Complaint Against Texas Tech University, Center for Equal Opportunity, available at
http://www.ceousa.org/ (describing various “discriminatory” programs at Texas Tech which utilize
racial preferences). Several affirmative action opponents, such as Ward Connerly, the Center for
Individual Rights, and the Center for Equal Opportunity have indicated that they seek to challenge
these programs. See, e.g., Alexandra R. Moses, Supporters, Foes of Affirmative Action Draw Battle Lines,
ANN ARBOR NEWS, Dec. 8, 2003, available at http://www.mlive.com/news/aanews/index.ssf?/base/news-
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6/1070910721250481.xml (describing University of California Regent Ward Connerly’s proposed ballot
initiative to eliminate affirmative action in Michigan).
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Adarand, 515 U.S. 200; Grutter, 123 S. Ct. 2325 (affirming this holding of Adarand).

302

Such programs often have been approved of or designed by courts that have made findings of
past discrimination at an institution. See Knight, 787 F. Supp. 1030, 1299-1303 (approving admissions
standards proposed by defendants in part because summer program will alleviate discriminatory
effects).
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This section provides an overview of a complex area of federal law. It is not intended to be an
exhaustive analysis. Nor does it analyze state laws that may limit affirmative action in employment.
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Croson, 488 U.S. at 492, 503-504. For more on the remedial theory as a compelling interest, see
Chapter V, supra.
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Croson, 488 U.S. at 500 (emphasis added); see also Shaw v. Hunt, 517 U.S. 899, 910 (1996).
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Croson, 488 U.S. at 500.
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See, e.g., Cotter v. Boston, 323 F.3d 160, 170 (1st Cir. 2003).

308

Brunet v. City of Columbus, 1 F.3d 390, 406 (6th Cir. 1993); see also Concrete Works of Colo.,
Inc. v. Denver, 321 F.3d 950, 971 (10th Cir. 2003) (employer need “not [show] irrefutable or definitive
proof of discrimination”).

309

See Croson, 488 U.S. at 501-02 (“[W]here special qualifications [for employment] are necessary,
the relevant statistical pool for purposes of demonstrating discriminatory exclusion must be the
number of minorities qualified to undertake the particular task.”).

310

See, e.g., Engineering Contractors Ass’n of South Florida, Inc. v. Metro. Dade County, 122 F.3d
895 (11th Cir. 1997) (statistical data inadequate); Maryland Troopers Ass’n, Inc. v. Coalition of Black
Maryland State Troopers, Inc., 993 F.2d 1072, 1077 (4th Cir. 1993) (no gross statistical disparity and no
anecdotal evidence). The institution must also show that its affirmative action program is narrowly
tailored. For more on requirements of the “narrow tailoring” requirement in the remedial context, see
Chapter V, supra.

311

It is generally accepted by courts that, for private universities receiving federal funding, Title VI
does not apply to hiring decisions unless: (1) providing employment is a primary objective of the
federal aid, or (2) discrimination in the employment of faculty or staff necessarily causes discrimination
against students or other intended beneficiaries of the federal aid. See Ahern v. Board of Educ. of City
of Chicago, 133 F.3d 975, 978 (7th Cir. 1998); Trageser v. Libbie Rehab. Center, Inc., 590 F.2d 87, 89 (4th
Cir. 1978); but see Caulfield v. Board of Educ. of the City of New York, 583 F.2d 605, 610-11 (2d Cir.
1978) (even when primary objective of federal funding is not to provide employment, Title VI still
applies if employment practices tend to exclude from participation, deny benefits to, or otherwise
subject to discrimination the primary beneficiaries of a federal program); U.S. v. Jefferson County Bd. of
Educ., 372 F.2d 836, 883 (5th Cir. 1966) (same). While no court has yet applied Title VI to an affirmative

127

action program for faculty hiring, institutions may prefer to design such programs to meet the
requirements of both Title VII and Title VI.
312

United Steelworkers of America v. Weber, 443 U.S. 193, 206 n.6 (1979) (“Title VII . . . was not
intended to incorporate and particularize the commands of [the Equal Protection Clause].”).

313

See Smith v. Virginia Commonwealth Univ., 84 F.3d 672, 676 (4th Cir. 1996); see also Weber, 443
U.S. at 208; Johnson v. Trans. Agency, 480 U.S. 616, 628-31 (1987).

314

See, e.g., Schurr v. Resorts Intern. Hotel, Inc., 196 F.3d 486, 498 (3d Cir. 1999); see also Johnson,
480 U.S. at 631.

315

See Weber, 443 U.S. at 198-99; Johnson, 480 U.S. at 631-32; Teamsters v. U.S., 431 U.S. 324, 337 n.17
(1977) (comparing the percentage of Blacks in the employer’s workforce to the percentage in the general
population for unskilled truck driving positions). If, however, the position requires special training or
skills, the relevant labor market is the pool of qualified persons. See Hazelwood Sch. Dist. v. U.S.,
433 U.S. 299, 308 n.13 (1977) (for teachers, compare percentage of minority teachers in district with
percentage of minorities qualified to be teachers in local workforce).
316

See In re Birmingham Reverse Discrimination Employment Litigation, 20 F.3d 1525, 1537 (11th
Cir. 1994); see also Stuart v. Roache, 951 F.2d 446, 450-51 (1st Cir. 1991) (comparing percentage of
minorities in sergeant rank with percentage of minorities in the rank immediately below having years
of service necessary to become sergeants); Edwards v. City of Houston, 37 F.3d 1097, 1111 (5th Cir.
1994) (comparing the percentage of minority police officers who took the promotional examinations
with the percentage of those promoted).

317

Johnson, 480 U.S. at 632.

318

Hazelwood, 433 U.S. at 308-09 n.14; see also Castaneda v. Partida, 430 U.S. 482, 497 n.17 (1977)
(“The measure of the predicted fluctuations from the expected value is the standard deviation, defined
for the binomial distribution as the square root of the product of the total number in the sample (here
870) times the probability of selecting a Mexican-American (0.791) times the probability of selecting a
non-Mexican-American (0.209).”).

319

Lower courts have adopted divergent interpretations of this standard. Compare Honadle v.
Univ. of Vermont, 56 F. Supp. 2d 419, 426 (D. Vt. 1999) (disparity “above or near the two standard
deviation level” sufficient to demonstrate manifest imbalance); Weber, 443 U.S. at 198 (manifest
imbalance when 1.83% of skilled craftworkers at Kaiser plant were Black, while 39% of local workforce
was Black); and Higgins v. City of Vallejo, 823 F.2d 351, 356 (9th Cir. 1987) (manifest imbalance when
11.4% of municipal workforce was minority, while the City of Vallejo’s population was approximately
30% minority, and “while approximately 17 percent of the population was black, only 7.3 percent of the
municipal work force was black”), with Hill v. Ross, 183 F.3d 586, 592 (7th Cir. 1999) (no manifest
imbalance when 4 of 10 department professors were female and relevant labor pool was 62% female).

320

443 U.S. 193 (1979).

321

480 U.S. 616 (1987).
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322

See Weber, 443 U.S. at 208 (upholding race-conscious affirmative action policies that correct a
conspicuous racial imbalance in traditionally segregated job categories, but do not “unnecessarily
trammel” the interests of non-minorities); Johnson, 480 U.S. at 638 (extending Weber’s analysis to genderconscious affirmative action programs and endorsing the use of a “plus” factor in hiring and
promotions).

323

Taxman v. Piscataway Bd. of Educ., 91 F.3d 1547, 1564 (3rd Cir. 1996) (citing Wygant v. Jackson
Bd. of Educ., 476 U.S. 267, 283 (1986)).

324

Compare Birmingham, 20 F.3d at 1542 (employees in line for promotion bear full burden of the
policy, much like employees in layoff context), with Higgins, 823 F.2d at 360 (disruption of losing
opportunity for promotion is less serious than disruption of losing opportunity for job altogether).

325

Johnson, 480 U.S. at 639 (approving plan without explicit end date after finding it similar to
“Harvard Plan” in Bakke, which treated race as just one of many factors)

326

See, e.g., Tangren v. Wackenhut Serv., Inc., 480 F. Supp. 539, 549 (D. Nev. 1979) (upholding
program that is renegotiated every three years); Honadle, 56 F. Supp. 2d at 426 (upholding program that
is “temporary in that its goals were revised annually”); Taxman, 91 F.3d at 1564 (striking down program
because it was “an established fixture of unlimited duration”); Stuart, 951 F.2d at 454 (emphasizing that
plan would likely terminate in next year); Birmingham, 20 F.3d at 1542 (striking down program partly
because of its “indefinite-lasting” nature).

327

Lehman v. Yellow Freight System, Inc., 651 F.2d 520, 528 (7th Cir. 1981); see also Taxman, 91 F.3d
at 1564 (emphasizing need to set “objectives” and “benchmarks which serve[] to evaluate progress”).

328

Johnson, 480 U.S. at 639-40.

329

See Honadle, 56 F. Supp. 2d at 426 (approving such a program).

330

See Taxman, 91 F.3d at 1564 (striking down such a program).

331

Grutter, 123 S. Ct. at 2336; see also Sweezy v. New Hampshire, 354 U.S. 234, 263 (1957) (an
educational institution has the freedom “to determine for itself on academic grounds who may teach”).

332

Grutter, 123 S. Ct. at 2339-40 (citation omitted).

333

See Reaffirming Diversity, supra note 92, at 25 (noting that “the Court may be more inclined to
uphold race-conscious policies in employment contexts that closely parallel the higher education
context, where the benefits of diversity in the workplace are well documented and race is used as a
‘plus’ factor in a non-mechanical hiring or promotion process that also considers non-racial factors and
allows applicants to compete for jobs on an equal footing”).

334

See Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 275 (1986).

335

Id.
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336

Id. at 276 (internal citation omitted).

337

In Patrolmen’s Benevolent Association v. City of New York, for example, the Second Circuit stated
that “a law enforcement body’s need to carry out its mission effectively, with a workforce that appears
unbiased, is able to communicate with the public and is respected by the community it serves, may
constitute a compelling state interest.” 310 F.3d 43, 52 (2d Cir. 2002) (internal citation and quotation
marks omitted); see also Reynolds v. City of Chicago, 296 F.3d 524 (7th Cir. 2002); Petit v. City of
Chicago, 239 F. Supp. 2d 761 (N.D. Ill. 2002); Wittmer v. Peters, 87 F.3d 916 (7th Cir. 1996).

338

As explained above, Title VII applies to both public and private universities. When affirmative
action plans are designed to remedy past discrimination, however, Title VII tends not to be at issue for
public universities because Title VII imposes fewer restrictions than the Constitution. But when
affirmative action plans are designed to increase diversity, Title VII’s restrictions may be stricter than
those of the Constitution. Hence, in this context, Title VII may present a barrier for public universities
as well as private ones.

339

113 Nev. 90, 930 P.2d 730 (1997), cert. denied, 523 U.S. 1004 (1998).

340

Id. at 97, 930 P.2d at 735. The court further noted that “race must be only one of several factors
used in evaluating applicants.” Id.

341

91 F.3d 1547 (3d Cir. 1996), cert. dismissed, 522 U.S. 1010 (1997).

342

91 F.3d at 1557-58 (“[T]here is no congressional recognition of diversity as a Title VII
objective.”).
343

Id. at 1563; see also Cunico v. Pueblo School Dist. No. 60, 917 F.2d 431, 437 (10th Cir. 1990)
(stating without explanation that under Title VII, “the purpose of race-conscious affirmative action
must be to remedy the effects of past discrimination”); Reaffirming Diversity, supra note 92, at 25
(discussing Farmer and Taxman).
344

Johnson, 480 U.S. at 628 n.6.

345

See Taxman, 91 F.3d at 1572 (Sloviter, C.J., dissenting).

346

See id.; see also Washington v. Seattle School Dist. No. 1, 458 U.S. 457, 473 (1982) (stating that
diversity can “teach[] members of the racial majority to live in harmony and mutual respect with
children of minority heritage”) (citations and quotation marks omitted).

347

Farmer, 113 Nev. at 97, 930 P.2d at 735; see also Taxman, 91 F.3d at 1572 (Sloviter, C.J., dissenting)
(the Board of Education’s “purpose of obtaining the educational benefit to be derived from a racially
diverse faculty is entirely consistent with the purposes animating Title VII and the Civil Rights Act of
1964”); Taxman, 91 F.3d at 1578 (Lewis, J., dissenting) (the “school board’s decision to consider race,
among other factors, in an attempt to ensure a diverse faculty for its students was in furtherance of Title
VII's goal of breaking-down ‘existing misconceptions and stereotypical categorizations which in turn
lead to future patterns of discrimination’”) (citation omitted).
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1

Syllabus
NOTE: Where it is feasible, a syllabus (headnote) will be released, as is
being done in connection with this case, at the time the opinion is issued.
The syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE UNITED STATES
Syllabus

GRUTTER v. BOLLINGER ET AL.
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT
No. 02–241.

Argued April 1, 2003—Decided June 23, 2003

The University of Michigan Law School (Law School), one of the Nation’s top law schools, follows an official admissions policy that seeks
to achieve student body diversity through compliance with Regents of
Univ. of Cal. v. Bakke, 438 U. S. 265. Focusing on students’ academic
ability coupled with a flexible assessment of their talents, experiences, and potential, the policy requires admissions officials to evaluate each applicant based on all the information available in the file,
including a personal statement, letters of recommendation, an essay
describing how the applicant will contribute to Law School life and
diversity, and the applicant’s undergraduate grade point average
(GPA) and Law School Admissions Test (LSAT) score. Additionally,
officials must look beyond grades and scores to so-called “soft variables,” such as recommenders’ enthusiasm, the quality of the undergraduate institution and the applicant’s essay, and the areas and difficulty of undergraduate course selection. The policy does not define
diversity solely in terms of racial and ethnic status and does not restrict the types of diversity contributions eligible for “substantial
weight,” but it does reaffirm the Law School’s commitment to diversity with special reference to the inclusion of African-American, Hispanic, and Native-American students, who otherwise might not be
represented in the student body in meaningful numbers. By enrolling a “critical mass” of underrepresented minority students, the policy seeks to ensure their ability to contribute to the Law School’s
character and to the legal profession.
When the Law School denied admission to petitioner Grutter, a
white Michigan resident with a 3.8 GPA and 161 LSAT score, she
filed this suit, alleging that respondents had discriminated against
her on the basis of race in violation of the Fourteenth Amendment,

2

GRUTTER v. BOLLINGER
Syllabus
Title VI of the Civil Rights Act of 1964, and 42 U. S. C. §1981; that
she was rejected because the Law School uses race as a “predominant” factor, giving applicants belonging to certain minority groups a
significantly greater chance of admission than students with similar
credentials from disfavored racial groups; and that respondents had
no compelling interest to justify that use of race. The District Court
found the Law School’s use of race as an admissions factor unlawful.
The Sixth Circuit reversed, holding that Justice Powell’s opinion in
Bakke was binding precedent establishing diversity as a compelling
state interest, and that the Law School’s use of race was narrowly tailored because race was merely a “potential ‘plus’ factor” and because the
Law School’s program was virtually identical to the Harvard admissions
program described approvingly by Justice Powell and appended to his
Bakke opinion.

Held: The Law School’s narrowly tailored use of race in admissions decisions to further a compelling interest in obtaining the educational
benefits that flow from a diverse student body is not prohibited by
the Equal Protection Clause, Title VI, or §1981. Pp. 9–32.
(a) In the landmark Bakke case, this Court reviewed a medical
school’s racial set-aside program that reserved 16 out of 100 seats for
members of certain minority groups. The decision produced six separate opinions, none of which commanded a majority. Four Justices
would have upheld the program on the ground that the government
can use race to remedy disadvantages cast on minorities by past racial prejudice. 438 U. S., at 325. Four other Justices would have
struck the program down on statutory grounds. Id., at 408. Justice
Powell, announcing the Court’s judgment, provided a fifth vote not
only for invalidating the program, but also for reversing the state
court’s injunction against any use of race whatsoever. In a part of his
opinion that was joined by no other Justice, Justice Powell expressed
his view that attaining a diverse student body was the only interest
asserted by the university that survived scrutiny. Id., at 311.
Grounding his analysis in the academic freedom that “long has been
viewed as a special concern of the First Amendment,” id., at 312, 314,
Justice Powell emphasized that the “ ‘nation’s future depends upon
leaders trained through wide exposure’ to the ideas and mores of students as diverse as this Nation.” Id., at 313. However, he also emphasized that “[i]t is not an interest in simple ethnic diversity, in
which a specified percentage of the student body is in effect guaranteed to be members of selected ethnic groups,” that can justify using
race. Id., at 315. Rather, “[t]he diversity that furthers a compelling
state interest encompasses a far broader array of qualifications and
characteristics of which racial or ethnic origin is but a single though
important element.” Ibid. Since Bakke, Justice Powell’s opinion has
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been the touchstone for constitutional analysis of race-conscious admissions policies. Public and private universities across the Nation
have modeled their own admissions programs on Justice Powell’s
views. Courts, however, have struggled to discern whether Justice
Powell’s diversity rationale is binding precedent. The Court finds it
unnecessary to decide this issue because the Court endorses Justice
Powell’s view that student body diversity is a compelling state interest in the context of university admissions. Pp. 9–13.
(b) All government racial classifications must be analyzed by a reviewing court under strict scrutiny. Adarand Constructors, Inc. v.
Peña, 515 U. S. 200, 227. But not all such uses are invalidated by
strict scrutiny. Race-based action necessary to further a compelling
governmental interest does not violate the Equal Protection Clause
so long as it is narrowly tailored to further that interest. E.g., Shaw
v. Hunt, 517 U. S. 899, 908. Context matters when reviewing such
action. See Gomillion v. Lightfoot, 364 U. S. 339, 343–344. Not every
decision influenced by race is equally objectionable, and strict scrutiny is designed to provide a framework for carefully examining the
importance and the sincerity of the government’s reasons for using
race in a particular context. 13–15.
(c) The Court endorses Justice Powell’s view that student body diversity is a compelling state interest that can justify using race in
university admissions. The Court defers to the Law School’s educational judgment that diversity is essential to its educational mission.
The Court’s scrutiny of that interest is no less strict for taking into
account complex educational judgments in an area that lies primarily
within the university’s expertise. See, e.g., Bakke, 438 U. S., at 319, n.
53 (opinion of Powell, J.). Attaining a diverse student body is at the
heart of the Law School’s proper institutional mission, and its “good
faith” is “presumed” absent “a showing to the contrary.” Id., at 318–
319. Enrolling a “critical mass” of minority students simply to assure
some specified percentage of a particular group merely because of its
race or ethnic origin would be patently unconstitutional. E.g., id., at
307. But the Law School defines its critical mass concept by reference
to the substantial, important, and laudable educational benefits that diversity is designed to produce, including cross-racial understanding
and the breaking down of racial stereotypes. The Law School’s claim
is further bolstered by numerous expert studies and reports showing
that such diversity promotes learning outcomes and better prepares
students for an increasingly diverse workforce, for society, and for the
legal profession. Major American businesses have made clear that
the skills needed in today’s increasingly global marketplace can only
be developed through exposure to widely diverse people, cultures,
ideas, and viewpoints. High-ranking retired officers and civilian
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military leaders assert that a highly qualified, racially diverse officer
corps is essential to national security. Moreover, because universities, and in particular, law schools, represent the training ground for
a large number of the Nation’s leaders, Sweatt v. Painter, 339 U. S.
629, 634, the path to leadership must be visibly open to talented and
qualified individuals of every race and ethnicity. Thus, the Law
School has a compelling interest in attaining a diverse student body.
15–21.
(d) The Law School’s admissions program bears the hallmarks of a
narrowly tailored plan. To be narrowly tailored, a race-conscious admissions program cannot “insulat[e] each category of applicants with
certain desired qualifications from competition with all other applicants.” Bakke, supra, at 315 (opinion of Powell, J.). Instead, it may consider race or ethnicity only as a “ ‘plus’ in a particular applicant’s file”;
i.e., it must be “flexible enough to consider all pertinent elements of diversity in light of the particular qualifications of each applicant, and to
place them on the same footing for consideration, although not necessarily according them the same weight,” id., at 317. It follows that universities cannot establish quotas for members of certain racial or
ethnic groups or put them on separate admissions tracks. See id., at
315–316. The Law School’s admissions program, like the Harvard
plan approved by Justice Powell, satisfies these requirements.
Moreover, the program is flexible enough to ensure that each applicant is evaluated as an individual and not in a way that makes race
or ethnicity the defining feature of the application. See Bakke, supra,
at 317 (opinion of Powell, J.). The Law School engages in a highly
individualized, holistic review of each applicant’s file, giving serious
consideration to all the ways an applicant might contribute to a diverse educational environment. There is no policy, either de jure or
de facto, of automatic acceptance or rejection based on any single
“soft” variable. Gratz v. Bollinger, ante, p. ___, distinguished. Also,
the program adequately ensures that all factors that may contribute
to diversity are meaningfully considered alongside race. Moreover,
the Law School frequently accepts nonminority applicants with
grades and test scores lower than underrepresented minority applicants (and other nonminority applicants) who are rejected. The
Court rejects the argument that the Law School should have used
other race-neutral means to obtain the educational benefits of student body diversity, e.g., a lottery system or decreasing the emphasis
on GPA and LSAT scores. Narrow tailoring does not require exhaustion of every conceivable race-neutral alternative or mandate that a
university choose between maintaining a reputation for excellence or
fulfilling a commitment to provide educational opportunities to members of all racial groups. See, e.g., Wygant v. Jackson Bd. of Ed., 476
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U. S. 267, 280, n. 6. The Court is satisfied that the Law School adequately considered the available alternatives. The Court is also satisfied that, in the context of individualized consideration of the possible diversity contributions of each applicant, the Law School’s raceconscious admissions program does not unduly harm nonminority
applicants. Finally, race-conscious admissions policies must be limited in time. The Court takes the Law School at its word that it
would like nothing better than to find a race-neutral admissions formula and will terminate its use of racial preferences as soon as practicable. The Court expects that 25 years from now, the use of racial
preferences will no longer be necessary to further the interest approved today. Pp. 21–31.
(e) Because the Law School’s use of race in admissions decisions is
not prohibited by Equal Protection Clause, petitioner’s statutory
claims based on Title VI and §1981 also fail. See Bakke, supra, at 287
(opinion of Powell, J.); General Building Contractors Assn., Inc. v. Pennsylvania, 458 U. S. 375, 389–391. Pp. 31–32.
288 F. 3d 732, affirmed.
O’CONNOR, J., delivered the opinion of the Court, in which STEVENS,
SOUTER, GINSBURG, and BREYER, JJ., joined, and in which SCALIA and
THOMAS, JJ., joined in part insofar as it is consistent with the views
expressed in Part VII of the opinion of THOMAS, J. GINSBURG, J., filed a
concurring opinion, in which BREYER, J., joined. SCALIA, J., filed an
opinion concurring in part and dissenting in part, in which THOMAS, J.,
joined. THOMAS, J., filed an opinion concurring in part and dissenting
in part, in which SCALIA, J., joined as to Parts I–VII. REHNQUIST, C. J.,
filed a dissenting opinion, in which SCALIA, KENNEDY, and THOMAS, JJ.,
joined. KENNEDY, J., filed a dissenting opinion.
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JUSTICE O’CONNOR delivered the opinion of the Court.
This case requires us to decide whether the use of race
as a factor in student admissions by the University of
Michigan Law School (Law School) is unlawful.
I
A
The Law School ranks among the Nation’s top law
schools. It receives more than 3,500 applications each
year for a class of around 350 students. Seeking to “admit
a group of students who individually and collectively are
among the most capable,” the Law School looks for individuals with “substantial promise for success in law
school” and “a strong likelihood of succeeding in the practice of law and contributing in diverse ways to the wellbeing of others.” App. 110. More broadly, the Law School
seeks “a mix of students with varying backgrounds and
experiences who will respect and learn from each other.”
Ibid. In 1992, the dean of the Law School charged a
faculty committee with crafting a written admissions
policy to implement these goals. In particular, the Law
School sought to ensure that its efforts to achieve student

2

GRUTTER v. BOLLINGER
Opinion of the Court

body diversity complied with this Court’s most recent
ruling on the use of race in university admissions. See
Regents of Univ. of Cal. v. Bakke, 438 U. S. 265 (1978).
Upon the unanimous adoption of the committee’s report by
the Law School faculty, it became the Law School’s official
admissions policy.
The hallmark of that policy is its focus on academic
ability coupled with a flexible assessment of applicants’
talents, experiences, and potential “to contribute to the
learning of those around them.” App. 111. The policy
requires admissions officials to evaluate each applicant
based on all the information available in the file, including
a personal statement, letters of recommendation, and an
essay describing the ways in which the applicant will
contribute to the life and diversity of the Law School. Id.,
at 83–84, 114–121. In reviewing an applicant’s file, admissions officials must consider the applicant’s undergraduate grade point average (GPA) and Law School
Admissions Test (LSAT) score because they are important
(if imperfect) predictors of academic success in law school.
Id., at 112. The policy stresses that “no applicant should
be admitted unless we expect that applicant to do well
enough to graduate with no serious academic problems.”
Id., at 111.
The policy makes clear, however, that even the highest
possible score does not guarantee admission to the Law
School. Id., at 113. Nor does a low score automatically
disqualify an applicant. Ibid. Rather, the policy requires
admissions officials to look beyond grades and test scores
to other criteria that are important to the Law School’s
educational objectives. Id., at 114. So-called “ ‘soft’ variables” such as “the enthusiasm of recommenders, the
quality of the undergraduate institution, the quality of the
applicant’s essay, and the areas and difficulty of undergraduate course selection” are all brought to bear in assessing an “applicant’s likely contributions to the intellec-

Cite as: 539 U. S. ____ (2003)

3

Opinion of the Court

tual and social life of the institution.” Ibid.
The policy aspires to “achieve that diversity which has
the potential to enrich everyone’s education and thus
make a law school class stronger than the sum of its
parts.” Id., at 118. The policy does not restrict the types
of diversity contributions eligible for “substantial weight”
in the admissions process, but instead recognizes “many
possible bases for diversity admissions.” Id., at 118, 120.
The policy does, however, reaffirm the Law School’s longstanding commitment to “one particular type of diversity,”
that is, “racial and ethnic diversity with special reference
to the inclusion of students from groups which have been
historically discriminated against, like African-Americans,
Hispanics and Native Americans, who without this commitment might not be represented in our student body in
meaningful numbers.” Id., at 120. By enrolling a “ ‘critical
mass’ of [underrepresented] minority students,” the Law
School seeks to “ensur[e] their ability to make unique
contributions to the character of the Law School.” Id., at
120–121.
The policy does not define diversity “solely in terms of
racial and ethnic status.” Id., at 121. Nor is the policy
“insensitive to the competition among all students for
admission to the [L]aw [S]chool.” Ibid. Rather, the policy
seeks to guide admissions officers in “producing classes
both diverse and academically outstanding, classes made
up of students who promise to continue the tradition of
outstanding contribution by Michigan Graduates to the
legal profession.” Ibid.
B
Petitioner Barbara Grutter is a white Michigan resident
who applied to the Law School in 1996 with a 3.8 grade
point average and 161 LSAT score. The Law School initially placed petitioner on a waiting list, but subsequently
rejected her application. In December 1997, petitioner
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filed suit in the United States District Court for the Eastern District of Michigan against the Law School, the Regents of the University of Michigan, Lee Bollinger (Dean
of the Law School from 1987 to 1994, and President of the
University of Michigan from 1996 to 2002), Jeffrey Lehman (Dean of the Law School), and Dennis Shields (Director of Admissions at the Law School from 1991 until 1998).
Petitioner alleged that respondents discriminated against
her on the basis of race in violation of the Fourteenth
Amendment; Title VI of the Civil Rights Act of 1964, 78
Stat. 252, 42 U. S. C. §2000d; and Rev. Stat. §1977, as
amended, 42 U. S. C. §1981.
Petitioner further alleged that her application was
rejected because the Law School uses race as a “predominant” factor, giving applicants who belong to certain minority groups “a significantly greater chance of admission
than students with similar credentials from disfavored
racial groups.” App. 33–34. Petitioner also alleged that
respondents “had no compelling interest to justify their
use of race in the admissions process.” Id., at 34. Petitioner requested compensatory and punitive damages, an
order requiring the Law School to offer her admission, and
an injunction prohibiting the Law School from continuing
to discriminate on the basis of race. Id., at 36. Petitioner
clearly has standing to bring this lawsuit. Northeastern
Fla. Chapter, Associated Gen. Contractors of America v.
Jacksonville, 508 U. S. 656, 666 (1993).
The District Court granted petitioner’s motion for class
certification and for bifurcation of the trial into liability
and damages phases. The class was defined as “ ‘all persons who (A) applied for and were not granted admission
to the University of Michigan Law School for the academic
years since (and including) 1995 until the time that judgment is entered herein; and (B) were members of those
racial or ethnic groups, including Caucasian, that Defendants treated less favorably in considering their applica-
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tions for admission to the Law School.’ ” App. to Pet. for
Cert. 191a–192a.
The District Court heard oral argument on the parties’
cross-motions for summary judgment on December 22,
2000. Taking the motions under advisement, the District
Court indicated that it would decide as a matter of law
whether the Law School’s asserted interest in obtaining
the educational benefits that flow from a diverse student
body was compelling. The District Court also indicated
that it would conduct a bench trial on the extent to which
race was a factor in the Law School’s admissions decisions,
and whether the Law School’s consideration of race in
admissions decisions constituted a race-based double
standard.
During the 15-day bench trial, the parties introduced
extensive evidence concerning the Law School’s use of race
in the admissions process. Dennis Shields, Director of
Admissions when petitioner applied to the Law School,
testified that he did not direct his staff to admit a particular percentage or number of minority students, but
rather to consider an applicant’s race along with all other
factors. Id., at 206a. Shields testified that at the height of
the admissions season, he would frequently consult the socalled “daily reports” that kept track of the racial and
ethnic composition of the class (along with other information such as residency status and gender). Id., at 207a.
This was done, Shields testified, to ensure that a critical
mass of underrepresented minority students would be
reached so as to realize the educational benefits of a diverse student body. Ibid. Shields stressed, however, that
he did not seek to admit any particular number or percentage of underrepresented minority students. Ibid.
Erica Munzel, who succeeded Shields as Director of
Admissions, testified that “ ‘critical mass’ ” means
“ ‘meaningful numbers’ ” or “ ‘meaningful representation,’ ”
which she understood to mean a number that encourages
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underrepresented minority students to participate in the
classroom and not feel isolated. Id., at 208a–209a. Munzel stated there is no number, percentage, or range of
numbers or percentages that constitute critical mass. Id.,
at 209a. Munzel also asserted that she must consider the
race of applicants because a critical mass of underrepresented minority students could not be enrolled if admissions decisions were based primarily on undergraduate
GPAs and LSAT scores. Ibid.
The current Dean of the Law School, Jeffrey Lehman,
also testified. Like the other Law School witnesses, Lehman did not quantify critical mass in terms of numbers or
percentages. Id., at 211a. He indicated that critical mass
means numbers such that underrepresented minority
students do not feel isolated or like spokespersons for their
race. Ibid. When asked about the extent to which race is
considered in admissions, Lehman testified that it varies
from one applicant to another. Ibid. In some cases, according to Lehman’s testimony, an applicant’s race may
play no role, while in others it may be a “ ‘determinative’ ”
factor. Ibid.
The District Court heard extensive testimony from
Professor Richard Lempert, who chaired the faculty committee that drafted the 1992 policy. Lempert emphasized
that the Law School seeks students with diverse interests
and backgrounds to enhance classroom discussion and the
educational experience both inside and outside the classroom. Id., at 213a. When asked about the policy’s
“ ‘commitment to racial and ethnic diversity with special
reference to the inclusion of students from groups which
have been historically discriminated against,’ ” Lempert
explained that this language did not purport to remedy
past discrimination, but rather to include students who
may bring to the Law School a perspective different from
that of members of groups which have not been the victims of such discrimination. Ibid. Lempert acknowledged
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that other groups, such as Asians and Jews, have experienced discrimination, but explained they were not mentioned in the policy because individuals who are members
of those groups were already being admitted to the Law
School in significant numbers. Ibid.
Kent Syverud was the final witness to testify about the
Law School’s use of race in admissions decisions. Syverud
was a professor at the Law School when the 1992 admissions policy was adopted and is now Dean of Vanderbilt
Law School. In addition to his testimony at trial, Syverud
submitted several expert reports on the educational benefits of diversity. Syverud’s testimony indicated that when
a critical mass of underrepresented minority students is
present, racial stereotypes lose their force because nonminority students learn there is no “ ‘minority viewpoint’ ”
but rather a variety of viewpoints among minority students. Id., at 215a.
In an attempt to quantify the extent to which the Law
School actually considers race in making admissions
decisions, the parties introduced voluminous evidence at
trial. Relying on data obtained from the Law School,
petitioner’s expert, Dr. Kinley Larntz, generated and
analyzed “admissions grids” for the years in question
(1995–2000). These grids show the number of applicants
and the number of admittees for all combinations of GPAs
and LSAT scores. Dr. Larntz made “ ‘cell-by-cell’ ” comparisons between applicants of different races to determine whether a statistically significant relationship existed between race and admission rates. He concluded
that membership in certain minority groups “ ‘is an extremely strong factor in the decision for acceptance,’ ” and
that applicants from these minority groups “ ‘are given an
extremely large allowance for admission’ ” as compared to
applicants who are members of nonfavored groups. Id., at
218a–220a. Dr. Larntz conceded, however, that race is not
the predominant factor in the Law School’s admissions
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calculus. 12 Tr. 11–13 (Feb. 10, 2001).
Dr. Stephen Raudenbush, the Law School’s expert,
focused on the predicted effect of eliminating race as a
factor in the Law School’s admission process. In Dr.
Raudenbush’s view, a race-blind admissions system would
have a “ ‘very dramatic,’ ” negative effect on underrepresented minority admissions. App. to Pet. for Cert. 223a.
He testified that in 2000, 35 percent of underrepresented
minority applicants were admitted. Ibid. Dr. Raudenbush
predicted that if race were not considered, only 10 percent
of those applicants would have been admitted. Ibid.
Under this scenario, underrepresented minority students
would have comprised 4 percent of the entering class in
2000 instead of the actual figure of 14.5 percent. Ibid.
In the end, the District Court concluded that the Law
School’s use of race as a factor in admissions decisions was
unlawful. Applying strict scrutiny, the District Court
determined that the Law School’s asserted interest in
assembling a diverse student body was not compelling
because “the attainment of a racially diverse class . . . was
not recognized as such by Bakke and is not a remedy for
past discrimination.” Id., at 246a. The District Court
went on to hold that even if diversity were compelling, the
Law School had not narrowly tailored its use of race to
further that interest. The District Court granted petitioner’s request for declaratory relief and enjoined the Law
School from using race as a factor in its admissions decisions. The Court of Appeals entered a stay of the injunction pending appeal.
Sitting en banc, the Court of Appeals reversed the District Court’s judgment and vacated the injunction. The
Court of Appeals first held that Justice Powell’s opinion in
Bakke was binding precedent establishing diversity as a
compelling state interest. According to the Court of Appeals, Justice Powell’s opinion with respect to diversity
comprised the controlling rationale for the judgment of this
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Court under the analysis set forth in Marks v. United
States, 430 U. S. 188 (1977). The Court of Appeals also held
that the Law School’s use of race was narrowly tailored
because race was merely a “potential ‘plus’ factor” and
because the Law School’s program was “virtually identical”
to the Harvard admissions program described approvingly
by Justice Powell and appended to his Bakke opinion. 288
F. 3d 732, 746, 749 (CA6 2002).
Four dissenting judges would have held the Law
School’s use of race unconstitutional. Three of the dissenters, rejecting the majority’s Marks analysis, examined
the Law School’s interest in student body diversity on the
merits and concluded it was not compelling. The fourth
dissenter, writing separately, found it unnecessary to
decide whether diversity was a compelling interest because, like the other dissenters, he believed that the Law
School’s use of race was not narrowly tailored to further
that interest.
We granted certiorari, 537 U. S. 1043 (2002), to resolve
the disagreement among the Courts of Appeals on a question of national importance: Whether diversity is a compelling interest that can justify the narrowly tailored use
of race in selecting applicants for admission to public
universities. Compare Hopwood v. Texas, 78 F. 3d 932
(CA5 1996) (Hopwood I ) (holding that diversity is not a
compelling state interest), with Smith v. University of
Wash. Law School, 233 F. 3d 1188 (CA9 2000) (holding
that it is).
II
A
We last addressed the use of race in public higher education over 25 years ago. In the landmark Bakke case, we
reviewed a racial set-aside program that reserved 16 out of
100 seats in a medical school class for members of certain
minority groups. 438 U. S. 265 (1978). The decision pro-
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duced six separate opinions, none of which commanded a
majority of the Court. Four Justices would have upheld
the program against all attack on the ground that the
government can use race to “remedy disadvantages cast on
minorities by past racial prejudice.” Id., at 325 (joint
opinion of Brennan, White, Marshall, and Blackmun, JJ.,
concurring in judgment in part and dissenting in part).
Four other Justices avoided the constitutional question
altogether and struck down the program on statutory
grounds. Id., at 408 (opinion of STEVENS, J., joined by
Burger, C. J., and Stewart and REHNQUIST, JJ., concurring in judgment in part and dissenting in part). Justice
Powell provided a fifth vote not only for invalidating the
set-aside program, but also for reversing the state court’s
injunction against any use of race whatsoever. The only
holding for the Court in Bakke was that a “State has a
substantial interest that legitimately may be served by a
properly devised admissions program involving the competitive consideration of race and ethnic origin.” Id., at
320. Thus, we reversed that part of the lower court’s
judgment that enjoined the university “from any consideration of the race of any applicant.” Ibid.
Since this Court’s splintered decision in Bakke, Justice
Powell’s opinion announcing the judgment of the Court
has served as the touchstone for constitutional analysis of
race-conscious admissions policies. Public and private
universities across the Nation have modeled their own
admissions programs on Justice Powell’s views on permissible race-conscious policies. See, e.g., Brief for Judith
Areen et al. as Amici Curiae 12–13 (law school admissions
programs employ “methods designed from and based on
Justice Powell’s opinion in Bakke”); Brief for Amherst
College et al. as Amici Curiae 27 (“After Bakke, each of the
amici (and undoubtedly other selective colleges and universities as well) reviewed their admissions procedures in
light of Justice Powell’s opinion . . . and set sail accord-
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ingly”). We therefore discuss Justice Powell’s opinion in
some detail.
Justice Powell began by stating that “[t]he guarantee of
equal protection cannot mean one thing when applied to
one individual and something else when applied to a
person of another color. If both are not accorded the same
protection, then it is not equal.” Bakke, 438 U. S., at 289–
290. In Justice Powell’s view, when governmental decisions “touch upon an individual’s race or ethnic background, he is entitled to a judicial determination that the
burden he is asked to bear on that basis is precisely tailored to serve a compelling governmental interest.” Id., at
299. Under this exacting standard, only one of the interests asserted by the university survived Justice Powell’s
scrutiny.
First, Justice Powell rejected an interest in “ ‘reducing
the historic deficit of traditionally disfavored minorities in
medical schools and in the medical profession’ ” as an
unlawful interest in racial balancing. Id., at 306–307.
Second, Justice Powell rejected an interest in remedying
societal discrimination because such measures would risk
placing unnecessary burdens on innocent third parties
“who bear no responsibility for whatever harm the beneficiaries of the special admissions program are thought to
have suffered.” Id., at 310. Third, Justice Powell rejected
an interest in “increasing the number of physicians who
will practice in communities currently underserved,”
concluding that even if such an interest could be compelling in some circumstances the program under review was
not “geared to promote that goal.” Id., at 306, 310.
Justice Powell approved the university’s use of race to
further only one interest: “the attainment of a diverse
student body.” Id., at 311. With the important proviso
that “constitutional limitations protecting individual
rights may not be disregarded,” Justice Powell grounded
his analysis in the academic freedom that “long has been
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viewed as a special concern of the First Amendment.” Id.,
at 312, 314. Justice Powell emphasized that nothing less
than the “ ‘nation’s future depends upon leaders trained
through wide exposure’ to the ideas and mores of students
as diverse as this Nation of many peoples.” Id., at 313
(quoting Keyishian v. Board of Regents of Univ. of State of
N. Y., 385 U. S. 589, 603 (1967)). In seeking the “right to
select those students who will contribute the most to the
‘robust exchange of ideas,’ ” a university seeks “to achieve
a goal that is of paramount importance in the fulfillment
of its mission.” 438 U. S., at 313. Both “tradition and
experience lend support to the view that the contribution
of diversity is substantial.” Ibid.
Justice Powell was, however, careful to emphasize that
in his view race “is only one element in a range of factors a
university properly may consider in attaining the goal of a
heterogeneous student body.” Id., at 314. For Justice
Powell, “[i]t is not an interest in simple ethnic diversity, in
which a specified percentage of the student body is in
effect guaranteed to be members of selected ethnic
groups,” that can justify the use of race. Id., at 315.
Rather, “[t]he diversity that furthers a compelling state
interest encompasses a far broader array of qualifications
and characteristics of which racial or ethnic origin is but a
single though important element.” Ibid.
In the wake of our fractured decision in Bakke, courts
have struggled to discern whether Justice Powell’s diversity rationale, set forth in part of the opinion joined by no
other Justice, is nonetheless binding precedent under
Marks. In that case, we explained that “[w]hen a fragmented Court decides a case and no single rationale explaining the result enjoys the assent of five Justices, the
holding of the Court may be viewed as that position taken
by those Members who concurred in the judgments on the
narrowest grounds.” 430 U. S., at 193 (internal quotation
marks and citation omitted). As the divergent opinions of
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the lower courts demonstrate, however, “[t]his test is more
easily stated than applied to the various opinions supporting the result in [Bakke].” Nichols v. United States,
511 U. S. 738, 745–746 (1994). Compare, e.g., Johnson v.
Board of Regents of Univ. of Ga., 263 F. 3d 1234 (CA11
2001) (Justice Powell’s diversity rationale was not the
holding of the Court); Hopwood v. Texas, 236 F. 3d 256,
274–275 (CA5 2000) (Hopwood II ) (same); Hopwood I, 78
F. 3d 932 (same), with Smith v. University of Wash. Law
School, 233 F. 3d 1199 (Justice Powell’s opinion, including
the diversity rationale, is controlling under Marks).
We do not find it necessary to decide whether Justice
Powell’s opinion is binding under Marks. It does not seem
“useful to pursue the Marks inquiry to the utmost logical
possibility when it has so obviously baffled and divided the
lower courts that have considered it.” Nichols v. United
States, supra, at 745–746. More important, for the reasons set out below, today we endorse Justice Powell’s view
that student body diversity is a compelling state interest
that can justify the use of race in university admissions.
B
The Equal Protection Clause provides that no State
shall “deny to any person within its jurisdiction the equal
protection of the laws.” U. S. Const., Amdt. 14, §2. Because the Fourteenth Amendment “protect[s] persons, not
groups,” all “governmental action based on race—a group
classification long recognized as in most circumstances
irrelevant and therefore prohibited—should be subjected
to detailed judicial inquiry to ensure that the personal
right to equal protection of the laws has not been infringed.” Adarand Constructors, Inc. v. Peña, 515 U. S. 200,
227 (1995) (emphasis in original; internal quotation marks
and citation omitted). We are a “free people whose institutions are founded upon the doctrine of equality.” Loving v.
Virginia, 388 U. S. 1, 11 (1967) (internal quotation marks
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and citation omitted). It follows from that principle that
“government may treat people differently because of their
race only for the most compelling reasons.” Adarand Constructors, Inc. v. Peña, 515 U. S., at 227.
We have held that all racial classifications imposed by
government “must be analyzed by a reviewing court under
strict scrutiny.” Ibid. This means that such classifications are constitutional only if they are narrowly tailored
to further compelling governmental interests. “Absent
searching judicial inquiry into the justification for such
race-based measures,” we have no way to determine what
“classifications are ‘benign’ or ‘remedial’ and what classifications are in fact motivated by illegitimate notions of
racial inferiority or simple racial politics.” Richmond v.
J. A. Croson Co., 488 U. S. 469, 493 (1989) (plurality opinion). We apply strict scrutiny to all racial classifications to
“‘smoke out’ illegitimate uses of race by assuring that
[government] is pursuing a goal important enough to
warrant use of a highly suspect tool.” Ibid.
Strict scrutiny is not “strict in theory, but fatal in fact.”
Adarand Constructors, Inc. v. Peña, supra, at 237 (internal
quotation marks and citation omitted). Although all
governmental uses of race are subject to strict scrutiny,
not all are invalidated by it. As we have explained,
“whenever the government treats any person unequally
because of his or her race, that person has suffered an
injury that falls squarely within the language and spirit of
the Constitution’s guarantee of equal protection.” 515
U. S., at 229–230. But that observation “says nothing
about the ultimate validity of any particular law; that
determination is the job of the court applying strict scrutiny.” Id., at 230. When race-based action is necessary to
further a compelling governmental interest, such action
does not violate the constitutional guarantee of equal
protection so long as the narrow-tailoring requirement is
also satisfied.
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Context matters when reviewing race-based governmental action under the Equal Protection Clause. See Gomillion v. Lightfoot, 364 U. S. 339, 343–344 (1960) (admonishing that, “in dealing with claims under broad provisions
of the Constitution, which derive content by an interpretive process of inclusion and exclusion, it is imperative
that generalizations, based on and qualified by the concrete situations that gave rise to them, must not be applied out of context in disregard of variant controlling
facts”). In Adarand Constructors, Inc. v. Peña, we made
clear that strict scrutiny must take “ ‘relevant differences’
into account.” 515 U. S., at 228. Indeed, as we explained,
that is its “fundamental purpose.” Ibid. Not every decision influenced by race is equally objectionable and strict
scrutiny is designed to provide a framework for carefully
examining the importance and the sincerity of the reasons
advanced by the governmental decisionmaker for the use
of race in that particular context.
III
A
With these principles in mind, we turn to the question
whether the Law School’s use of race is justified by a
compelling state interest. Before this Court, as they have
throughout this litigation, respondents assert only one
justification for their use of race in the admissions process:
obtaining “the educational benefits that flow from a diverse student body.” Brief for Respondents Bollinger et al.
i. In other words, the Law School asks us to recognize, in
the context of higher education, a compelling state interest
in student body diversity.
We first wish to dispel the notion that the Law School’s
argument has been foreclosed, either expressly or implicitly, by our affirmative-action cases decided since Bakke.
It is true that some language in those opinions might be
read to suggest that remedying past discrimination is the
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only permissible justification for race-based governmental
action. See, e.g., Richmond v. J. A. Croson Co., supra, at
493 (plurality opinion) (stating that unless classifications
based on race are “strictly reserved for remedial settings,
they may in fact promote notions of racial inferiority and
lead to a politics of racial hostility”). But we have never
held that the only governmental use of race that can survive strict scrutiny is remedying past discrimination. Nor,
since Bakke, have we directly addressed the use of race in
the context of public higher education. Today, we hold
that the Law School has a compelling interest in attaining
a diverse student body.
The Law School’s educational judgment that such diversity is essential to its educational mission is one to which
we defer. The Law School’s assessment that diversity will,
in fact, yield educational benefits is substantiated by
respondents and their amici. Our scrutiny of the interest
asserted by the Law School is no less strict for taking into
account complex educational judgments in an area that
lies primarily within the expertise of the university. Our
holding today is in keeping with our tradition of giving a
degree of deference to a university’s academic decisions,
within constitutionally prescribed limits. See Regents of
Univ. of Mich. v. Ewing, 474 U. S. 214, 225 (1985); Board of
Curators of Univ. of Mo. v. Horowitz, 435 U. S. 78, 96, n. 6
(1978); Bakke, 438 U. S., at 319, n. 53 (opinion of Powell,
J.).
We have long recognized that, given the important
purpose of public education and the expansive freedoms of
speech and thought associated with the university environment, universities occupy a special niche in our constitutional tradition. See, e.g., Wieman v. Updegraff, 344
U. S. 183, 195 (1952) (Frankfurter, J., concurring); Sweezy
v. New Hampshire, 354 U. S. 234, 250 (1957); Shelton v.
Tucker, 364 U. S. 479, 487 (1960); Keyishian v. Board of
Regents of Univ. of State of N. Y., 385 U. S., at 603. In

Cite as: 539 U. S. ____ (2003)

17

Opinion of the Court

announcing the principle of student body diversity as a
compelling state interest, Justice Powell invoked our cases
recognizing a constitutional dimension, grounded in the
First Amendment, of educational autonomy: “The freedom
of a university to make its own judgments as to education
includes the selection of its student body.” Bakke, supra,
at 312. From this premise, Justice Powell reasoned that
by claiming “the right to select those students who will
contribute the most to the ‘robust exchange of ideas,’ ” a
university “seek[s] to achieve a goal that is of paramount
importance in the fulfillment of its mission.” 438 U. S., at
313 (quoting Keyishian v. Board of Regents of Univ. of State
of N. Y., supra, at 603). Our conclusion that the Law
School has a compelling interest in a diverse student body
is informed by our view that attaining a diverse student
body is at the heart of the Law School’s proper institutional mission, and that “good faith” on the part of a university is “presumed” absent “a showing to the contrary.”
438 U. S., at 318–319.
As part of its goal of “assembling a class that is both
exceptionally academically qualified and broadly diverse,”
the Law School seeks to “enroll a ‘critical mass’ of minority
students.” Brief for Respondents Bollinger et al. 13. The
Law School’s interest is not simply “to assure within its
student body some specified percentage of a particular
group merely because of its race or ethnic origin.” Bakke,
438 U. S., at 307 (opinion of Powell, J.). That would
amount to outright racial balancing, which is patently
unconstitutional. Ibid.; Freeman v. Pitts, 503 U. S. 467,
494 (1992) (“Racial balance is not to be achieved for its own
sake”); Richmond v. J. A. Croson Co., 488 U. S., at 507.
Rather, the Law School’s concept of critical mass is defined
by reference to the educational benefits that diversity is
designed to produce.
These benefits are substantial. As the District Court
emphasized, the Law School’s admissions policy promotes
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“cross-racial understanding,” helps to break down racial
stereotypes, and “enables [students] to better understand
persons of different races.” App. to Pet. for Cert. 246a.
These benefits are “important and laudable,” because
“classroom discussion is livelier, more spirited, and simply
more enlightening and interesting” when the students
have “the greatest possible variety of backgrounds.” Id.,
at 246a, 244a.
The Law School’s claim of a compelling interest is further bolstered by its amici, who point to the educational
benefits that flow from student body diversity. In addition
to the expert studies and reports entered into evidence at
trial, numerous studies show that student body diversity
promotes learning outcomes, and “better prepares students for an increasingly diverse workforce and society,
and better prepares them as professionals.” Brief for
American Educational Research Association et al. as
Amici Curiae 3; see, e.g., W. Bowen & D. Bok, The Shape
of the River (1998); Diversity Challenged: Evidence on the
Impact of Affirmative Action (G. Orfield & M. Kurlaender
eds. 2001); Compelling Interest: Examining the Evidence
on Racial Dynamics in Colleges and Universities
(M. Chang, D. Witt, J. Jones, & K. Hakuta eds. 2003).
These benefits are not theoretical but real, as major
American businesses have made clear that the skills
needed in today’s increasingly global marketplace can only
be developed through exposure to widely diverse people,
cultures, ideas, and viewpoints. Brief for 3M et al. as
Amici Curiae 5; Brief for General Motors Corp. as Amicus
Curiae 3–4. What is more, high-ranking retired officers
and civilian leaders of the United States military assert
that, “[b]ased on [their] decades of experience,” a “highly
qualified, racially diverse officer corps . . . is essential to
the military’s ability to fulfill its principle mission to
provide national security.” Brief for Julius W. Becton, Jr.
et al. as Amici Curiae 27. The primary sources for the
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Nation’s officer corps are the service academies and the
Reserve Officers Training Corps (ROTC), the latter comprising students already admitted to participating colleges
and universities. Id., at 5. At present, “the military cannot achieve an officer corps that is both highly qualified
and racially diverse unless the service academies and the
ROTC used limited race-conscious recruiting and admissions policies.” Ibid. (emphasis in original). To fulfill its
mission, the military “must be selective in admissions for
training and education for the officer corps, and it must
train and educate a highly qualified, racially diverse
officer corps in a racially diverse setting.” Id., at 29 (emphasis in original). We agree that “[i]t requires only a
small step from this analysis to conclude that our country’s other most selective institutions must remain both
diverse and selective.” Ibid.
We have repeatedly acknowledged the overriding importance of preparing students for work and citizenship,
describing education as pivotal to “sustaining our political
and cultural heritage” with a fundamental role in maintaining the fabric of society. Plyler v. Doe, 457 U. S. 202,
221 (1982). This Court has long recognized that “education . . . is the very foundation of good citizenship.” Brown
v. Board of Education, 347 U. S. 483, 493 (1954). For this
reason, the diffusion of knowledge and opportunity
through public institutions of higher education must be
accessible to all individuals regardless of race or ethnicity.
The United States, as amicus curiae, affirms that
“[e]nsuring that public institutions are open and available
to all segments of American society, including people of all
races and ethnicities, represents a paramount government
objective.” Brief for United States as Amicus Curiae 13.
And, “[n]owhere is the importance of such openness more
acute than in the context of higher education.” Ibid.
Effective participation by members of all racial and ethnic
groups in the civic life of our Nation is essential if the
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dream of one Nation, indivisible, is to be realized.
Moreover, universities, and in particular, law schools,
represent the training ground for a large number of our
Nation’s leaders. Sweatt v. Painter, 339 U. S. 629, 634
(1950) (describing law school as a “proving ground for legal
learning and practice”). Individuals with law degrees
occupy roughly half the state governorships, more than
half the seats in the United States Senate, and more than
a third of the seats in the United States House of Representatives. See Brief for Association of American Law
Schools as Amicus Curiae 5–6. The pattern is even more
striking when it comes to highly selective law schools. A
handful of these schools accounts for 25 of the 100 United
States Senators, 74 United States Courts of Appeals
judges, and nearly 200 of the more than 600 United States
District Court judges. Id., at 6.
In order to cultivate a set of leaders with legitimacy in
the eyes of the citizenry, it is necessary that the path to
leadership be visibly open to talented and qualified individuals of every race and ethnicity. All members of our
heterogeneous society must have confidence in the openness and integrity of the educational institutions that
provide this training. As we have recognized, law schools
“cannot be effective in isolation from the individuals and
institutions with which the law interacts.” See Sweatt v.
Painter, supra, at 634. Access to legal education (and thus
the legal profession) must be inclusive of talented and
qualified individuals of every race and ethnicity, so that
all members of our heterogeneous society may participate
in the educational institutions that provide the training
and education necessary to succeed in America.
The Law School does not premise its need for critical
mass on “any belief that minority students always (or even
consistently) express some characteristic minority viewpoint on any issue.” Brief for Respondent Bollinger et al.
30. To the contrary, diminishing the force of such stereo-
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types is both a crucial part of the Law School’s mission,
and one that it cannot accomplish with only token numbers of minority students. Just as growing up in a particular region or having particular professional experiences is likely to affect an individual’s views, so too is one’s
own, unique experience of being a racial minority in a
society, like our own, in which race unfortunately still
matters. The Law School has determined, based on its
experience and expertise, that a “critical mass” of underrepresented minorities is necessary to further its compelling interest in securing the educational benefits of a
diverse student body.
B
Even in the limited circumstance when drawing racial
distinctions is permissible to further a compelling state
interest, government is still “constrained in how it may
pursue that end: [T]he means chosen to accomplish the
[government’s] asserted purpose must be specifically and
narrowly framed to accomplish that purpose.” Shaw v.
Hunt, 517 U. S. 899, 908 (1996) (internal quotation marks
and citation omitted). The purpose of the narrow tailoring
requirement is to ensure that “the means chosen ‘fit’ . . .
th[e] compelling goal so closely that there is little or no
possibility that the motive for the classification was illegitimate racial prejudice or stereotype.” Richmond v. J. A.
Croson Co., 488 U. S., at 493 (plurality opinion).
Since Bakke, we have had no occasion to define the
contours of the narrow-tailoring inquiry with respect to
race-conscious university admissions programs.
That
inquiry must be calibrated to fit the distinct issues raised
by the use of race to achieve student body diversity in public
higher education. Contrary to JUSTICE KENNEDY’s assertions, we do not “abandon[ ] strict scrutiny,” see post, at 8
(dissenting opinion). Rather, as we have already explained,
ante, at 15, we adhere to Adarand’s teaching that the very
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purpose of strict scrutiny is to take such “ relevant differences into account.” 515 U. S., at 228 (internal quotation
marks omitted).
To be narrowly tailored, a race-conscious admissions
program cannot use a quota system—it cannot “insulat[e]
each category of applicants with certain desired qualifications from competition with all other applicants.” Bakke,
supra, at 315 (opinion of Powell, J.). Instead, a university
may consider race or ethnicity only as a “‘plus’ in a particular applicant’s file,” without “insulat[ing] the individual
from comparison with all other candidates for the available
seats.” Id., at 317. In other words, an admissions program
must be “flexible enough to consider all pertinent elements
of diversity in light of the particular qualifications of each
applicant, and to place them on the same footing for consideration, although not necessarily according them the same
weight.” Ibid.
We find that the Law School’s admissions program
bears the hallmarks of a narrowly tailored plan. As Justice Powell made clear in Bakke, truly individualized
consideration demands that race be used in a flexible,
nonmechanical way. It follows from this mandate that
universities cannot establish quotas for members of certain racial groups or put members of those groups on
separate admissions tracks. See id., at 315–316. Nor can
universities insulate applicants who belong to certain
racial or ethnic groups from the competition for admission.
Ibid. Universities can, however, consider race or ethnicity
more flexibly as a “plus” factor in the context of individualized consideration of each and every applicant. Ibid.
We are satisfied that the Law School’s admissions program, like the Harvard plan described by Justice Powell,
does not operate as a quota. Properly understood, a
“quota” is a program in which a certain fixed number or
proportion of opportunities are “reserved exclusively for
certain minority groups.” Richmond v. J. A. Croson Co.,
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supra, at 496 (plurality opinion). Quotas “ ‘impose a fixed
number or percentage which must be attained, or which
cannot be exceeded,’ ” Sheet Metal Workers v. EEOC, 478
U. S. 421, 495 (1986) (O’CONNOR, J., concurring in part
and dissenting in part), and “insulate the individual from
comparison with all other candidates for the available
seats.” Bakke, supra, at 317 (opinion of Powell, J.). In
contrast, “a permissible goal . . . require[s] only a goodfaith effort . . . to come within a range demarcated by the
goal itself,” Sheet Metal Workers v. EEOC, supra, at 495,
and permits consideration of race as a “plus” factor in any
given case while still ensuring that each candidate “compete[s] with all other qualified applicants,” Johnson v.
Transportation Agency, Santa Clara Cty., 480 U. S. 616,
638 (1987).
Justice Powell’s distinction between the medical school’s
rigid 16-seat quota and Harvard’s flexible use of race as a
“plus” factor is instructive. Harvard certainly had minimum goals for minority enrollment, even if it had no
specific number firmly in mind. See Bakke, supra, at 323
(opinion of Powell, J.) (“10 or 20 black students could not
begin to bring to their classmates and to each other the
variety of points of view, backgrounds and experiences of
blacks in the United States”). What is more, Justice Powell flatly rejected the argument that Harvard’s program
was “the functional equivalent of a quota” merely because
it had some “ ‘plus’ ” for race, or gave greater “weight” to
race than to some other factors, in order to achieve student body diversity. 438 U. S., at 317–318.
The Law School’s goal of attaining a critical mass of
underrepresented minority students does not transform
its program into a quota. As the Harvard plan described
by Justice Powell recognized, there is of course “some
relationship between numbers and achieving the benefits
to be derived from a diverse student body, and between
numbers and providing a reasonable environment for
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those students admitted.” Id., at 323. “[S]ome attention
to numbers,” without more, does not transform a flexible
admissions system into a rigid quota. Ibid. Nor, as
JUSTICE KENNEDY posits, does the Law School’s consultation of the “daily reports,” which keep track of the racial
and ethnic composition of the class (as well as of residency
and gender), “suggest[ ] there was no further attempt at
individual review save for race itself” during the final
stages of the admissions process. See post, at 6 (dissenting
opinion). To the contrary, the Law School’s admissions
officers testified without contradiction that they never
gave race any more or less weight based on the information contained in these reports. Brief for Respondents
Bollinger et al. 43, n. 70 (citing App. in Nos. 01–1447 and
01–1516 (CA6), p. 7336). Moreover, as JUSTICE KENNEDY
concedes, see post, at 4, between 1993 and 2000, the number of African-American, Latino, and Native-American
students in each class at the Law School varied from 13.5
to 20.1 percent, a range inconsistent with a quota.
THE CHIEF JUSTICE believes that the Law School’s
policy conceals an attempt to achieve racial balancing, and
cites admissions data to contend that the Law School
discriminates among different groups within the critical
mass. Post, at 3–9 (dissenting opinion). But, as THE
CHIEF JUSTICE concedes, the number of underrepresented
minority students who ultimately enroll in the Law School
differs substantially from their representation in the applicant pool and varies considerably for each group from year
to year. See post, at 8 (dissenting opinion).
That a race-conscious admissions program does not
operate as a quota does not, by itself, satisfy the requirement of individualized consideration. When using race as
a “plus” factor in university admissions, a university’s
admissions program must remain flexible enough to ensure that each applicant is evaluated as an individual and
not in a way that makes an applicant’s race or ethnicity
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the defining feature of his or her application. The importance of this individualized consideration in the context of
a race-conscious admissions program is paramount. See
Bakke, supra, at 318, n. 52 (opinion of Powell, J.) (identifying the “denial . . . of th[e] right to individualized consideration” as the “principal evil” of the medical school’s
admissions program).
Here, the Law School engages in a highly individualized, holistic review of each applicant’s file, giving serious
consideration to all the ways an applicant might contribute to a diverse educational environment. The Law School
affords this individualized consideration to applicants of
all races. There is no policy, either de jure or de facto, of
automatic acceptance or rejection based on any single
“soft” variable. Unlike the program at issue in Gratz v.
Bollinger, ante, the Law School awards no mechanical,
predetermined diversity “bonuses” based on race or ethnicity. See ante, at 23 (distinguishing a race-conscious
admissions program that automatically awards 20 points
based on race from the Harvard plan, which considered
race but “did not contemplate that any single characteristic automatically ensured a specific and identifiable contribution to a university’s diversity”). Like the Harvard
plan, the Law School’s admissions policy “is flexible
enough to consider all pertinent elements of diversity in
light of the particular qualifications of each applicant, and
to place them on the same footing for consideration, although not necessarily according them the same weight.”
Bakke, supra, at 317 (opinion of Powell, J.).
We also find that, like the Harvard plan Justice Powell
referenced in Bakke, the Law School’s race-conscious
admissions program adequately ensures that all factors
that may contribute to student body diversity are meaningfully considered alongside race in admissions decisions.
With respect to the use of race itself, all underrepresented
minority students admitted by the Law School have been
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deemed qualified. By virtue of our Nation’s struggle with
racial inequality, such students are both likely to have
experiences of particular importance to the Law School’s
mission, and less likely to be admitted in meaningful
numbers on criteria that ignore those experiences. See
App. 120.
The Law School does not, however, limit in any way the
broad range of qualities and experiences that may be
considered valuable contributions to student body diversity. To the contrary, the 1992 policy makes clear “[t]here
are many possible bases for diversity admissions,” and
provides examples of admittees who have lived or traveled
widely abroad, are fluent in several languages, have overcome personal adversity and family hardship, have exceptional records of extensive community service, and have
had successful careers in other fields. Id., at 118–119.
The Law School seriously considers each “applicant’s
promise of making a notable contribution to the class by
way of a particular strength, attainment, or characteristic—e.g., an unusual intellectual achievement, employment experience, nonacademic performance, or personal
background.” Id., at 83–84. All applicants have the opportunity to highlight their own potential diversity contributions through the submission of a personal statement,
letters of recommendation, and an essay describing the
ways in which the applicant will contribute to the life and
diversity of the Law School.
What is more, the Law School actually gives substantial
weight to diversity factors besides race. The Law School
frequently accepts nonminority applicants with grades
and test scores lower than underrepresented minority
applicants (and other nonminority applicants) who are
rejected. See Brief for Respondents Bollinger et al. 10;
App. 121–122. This shows that the Law School seriously
weighs many other diversity factors besides race that can
make a real and dispositive difference for nonminority
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applicants as well. By this flexible approach, the Law
School sufficiently takes into account, in practice as well
as in theory, a wide variety of characteristics besides race
and ethnicity that contribute to a diverse student body.
JUSTICE KENNEDY speculates that “race is likely outcome
determinative for many members of minority groups” who
do not fall within the upper range of LSAT scores and
grades. Post, at 3 (dissenting opinion). But the same
could be said of the Harvard plan discussed approvingly
by Justice Powell in Bakke, and indeed of any plan that
uses race as one of many factors. See 438 U. S., at 316
(“ ‘When the Committee on Admissions reviews the large
middle group of applicants who are “admissible” and
deemed capable of doing good work in their courses, the
race of an applicant may tip the balance in his favor’ ”).
Petitioner and the United States argue that the Law
School’s plan is not narrowly tailored because race-neutral
means exist to obtain the educational benefits of student
body diversity that the Law School seeks. We disagree.
Narrow tailoring does not require exhaustion of every
conceivable race-neutral alternative. Nor does it require a
university to choose between maintaining a reputation for
excellence or fulfilling a commitment to provide educational opportunities to members of all racial groups. See
Wygant v. Jackson Bd. of Ed., 476 U. S. 267, 280, n. 6
(1986) (alternatives must serve the interest “ ‘about as
well’ ”); Richmond v. J. A. Croson Co., 488 U. S., at 509–
510 (plurality opinion) (city had a “whole array of raceneutral” alternatives because changing requirements
“would have [had] little detrimental effect on the city’s
interests”). Narrow tailoring does, however, require serious, good faith consideration of workable race-neutral
alternatives that will achieve the diversity the university
seeks. See id., at 507 (set-aside plan not narrowly tailored
where “there does not appear to have been any consideration of the use of race-neutral means”); Wygant v. Jackson
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Bd. of Ed., supra, at 280, n. 6 (narrow tailoring “require[s]
consideration” of “lawful alternative and less restrictive
means”).
We agree with the Court of Appeals that the Law School
sufficiently considered workable race-neutral alternatives.
The District Court took the Law School to task for failing
to consider race-neutral alternatives such as “using a
lottery system” or “decreasing the emphasis for all applicants on undergraduate GPA and LSAT scores.” App. to
Pet. for Cert. 251a. But these alternatives would require a
dramatic sacrifice of diversity, the academic quality of all
admitted students, or both.
The Law School’s current admissions program considers
race as one factor among many, in an effort to assemble a
student body that is diverse in ways broader than race.
Because a lottery would make that kind of nuanced judgment impossible, it would effectively sacrifice all other
educational values, not to mention every other kind of
diversity. So too with the suggestion that the Law School
simply lower admissions standards for all students, a
drastic remedy that would require the Law School to
become a much different institution and sacrifice a vital
component of its educational mission. The United States
advocates “percentage plans,” recently adopted by public
undergraduate institutions in Texas, Florida, and California to guarantee admission to all students above a certain
class-rank threshold in every high school in the State.
Brief for United States as Amicus Curiae 14–18. The
United States does not, however, explain how such plans
could work for graduate and professional schools. Moreover, even assuming such plans are race-neutral, they may
preclude the university from conducting the individualized
assessments necessary to assemble a student body that is
not just racially diverse, but diverse along all the qualities
valued by the university. We are satisfied that the Law
School adequately considered race-neutral alternatives
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currently capable of producing a critical mass without
forcing the Law School to abandon the academic selectivity that is the cornerstone of its educational mission.
We acknowledge that “there are serious problems of
justice connected with the idea of preference itself.”
Bakke, 438 U. S., at 298 (opinion of Powell, J.). Narrow
tailoring, therefore, requires that a race-conscious admissions program not unduly harm members of any racial
group. Even remedial race-based governmental action
generally “remains subject to continuing oversight to
assure that it will work the least harm possible to other
innocent persons competing for the benefit.” Id., at 308.
To be narrowly tailored, a race-conscious admissions
program must not “unduly burden individuals who are not
members of the favored racial and ethnic groups.” Metro
Broadcasting, Inc. v. FCC, 497 U. S. 547, 630 (1990)
(O’CONNOR, J., dissenting).
We are satisfied that the Law School’s admissions program does not. Because the Law School considers “all
pertinent elements of diversity,” it can (and does) select
nonminority applicants who have greater potential to
enhance student body diversity over underrepresented
minority applicants. See Bakke, supra, at 317 (opinion of
Powell, J.). As Justice Powell recognized in Bakke, so long
as a race-conscious admissions program uses race as a
“plus” factor in the context of individualized consideration,
a rejected applicant
“will not have been foreclosed from all consideration
for that seat simply because he was not the right color
or had the wrong surname. . . . His qualifications
would have been weighed fairly and competitively,
and he would have no basis to complain of unequal
treatment under the Fourteenth Amendment.” 438
U. S., at 318.
We agree that, in the context of its individualized inquiry
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into the possible diversity contributions of all applicants,
the Law School’s race-conscious admissions program does
not unduly harm nonminority applicants.
We are mindful, however, that “[a] core purpose of the
Fourteenth Amendment was to do away with all governmentally imposed discrimination based on race.” Palmore
v. Sidoti, 466 U. S. 429, 432 (1984). Accordingly, raceconscious admissions policies must be limited in time.
This requirement reflects that racial classifications, however compelling their goals, are potentially so dangerous
that they may be employed no more broadly than the
interest demands. Enshrining a permanent justification
for racial preferences would offend this fundamental equal
protection principle. We see no reason to exempt raceconscious admissions programs from the requirement that
all governmental use of race must have a logical end point.
The Law School, too, concedes that all “race-conscious
programs must have reasonable durational limits.” Brief
for Respondents Bollinger et al. 32.
In the context of higher education, the durational requirement can be met by sunset provisions in raceconscious admissions policies and periodic reviews to
determine whether racial preferences are still necessary to
achieve student body diversity. Universities in California,
Florida, and Washington State, where racial preferences
in admissions are prohibited by state law, are currently
engaged in experimenting with a wide variety of alternative approaches. Universities in other States can and
should draw on the most promising aspects of these raceneutral alternatives as they develop. Cf. United States v.
Lopez, 514 U. S. 549, 581 (1995) (KENNEDY, J., concurring)
(“[T]he States may perform their role as laboratories for
experimentation to devise various solutions where the best
solution is far from clear”).
The requirement that all race-conscious admissions
programs have a termination point “assure[s] all citizens
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that the deviation from the norm of equal treatment of all
racial and ethnic groups is a temporary matter, a measure
taken in the service of the goal of equality itself.” Richmond v. J. A. Croson Co., 488 U. S., at 510 (plurality
opinion); see also Nathanson & Bartnik, The Constitutionality of Preferential Treatment for Minority Applicants to Professional Schools, 58 Chicago Bar Rec. 282,
293 (May–June 1977) (“It would be a sad day indeed, were
America to become a quota-ridden society, with each
identifiable minority assigned proportional representation
in every desirable walk of life. But that is not the rationale for programs of preferential treatment; the acid test of
their justification will be their efficacy in eliminating the
need for any racial or ethnic preferences at all”).
We take the Law School at its word that it would “like
nothing better than to find a race-neutral admissions
formula” and will terminate its race-conscious admissions
program as soon as practicable. See Brief for Respondents
Bollinger et al. 34; Bakke, supra, at 317–318 (opinion of
Powell, J.) (presuming good faith of university officials in
the absence of a showing to the contrary). It has been 25
years since Justice Powell first approved the use of race to
further an interest in student body diversity in the context
of public higher education. Since that time, the number
of minority applicants with high grades and test scores
has indeed increased. See Tr. of Oral Arg. 43. We expect
that 25 years from now, the use of racial preferences will
no longer be necessary to further the interest approved
today.
IV
In summary, the Equal Protection Clause does not
prohibit the Law School’s narrowly tailored use of race in
admissions decisions to further a compelling interest in
obtaining the educational benefits that flow from a diverse
student body. Consequently, petitioner’s statutory claims
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based on Title VI and 42 U. S. C. §1981 also fail. See
Bakke, supra, at 287 (opinion of Powell, J.) (“Title VI . . .
proscribe[s] only those racial classifications that would
violate the Equal Protection Clause or the Fifth Amendment”); General Building Contractors Assn., Inc. v. Pennsylvania, 458 U. S. 375, 389–391 (1982) (the prohibition
against discrimination in §1981 is co-extensive with the
Equal Protection Clause). The judgment of the Court of
Appeals for the Sixth Circuit, accordingly, is affirmed.
It is so ordered.

Cite as: 539 U. S. ____ (2003)

1

GINSBURG, J., concurring

SUPREME COURT OF THE UNITED STATES
_________________

No. 02–241
_________________

BARBARA GRUTTER, PETITIONER v. LEE
BOLLINGER ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT
[June 23, 2003]

JUSTICE GINSBURG, with whom JUSTICE BREYER joins,
concurring.
The Court’s observation that race-conscious programs
“must have a logical end point,” ante, at 29, accords with
the international understanding of the office of affirmative
action. The International Convention on the Elimination
of All Forms of Racial Discrimination, ratified by the
United States in 1994, see State Dept., Treaties in Force
422–423 (June 1996), endorses “special and concrete
measures to ensure the adequate development and protection of certain racial groups or individuals belonging to
them, for the purpose of guaranteeing them the full and
equal enjoyment of human rights and fundamental freedoms.” Annex to G. A. Res. 2106, 20 U. N. GAOR Res.
Supp. (No. 14) 47, U. N. Doc. A/6014, Art. 2(2) (1965). But
such measures, the Convention instructs, “shall in no case
entail as a consequence the maintenance of unequal or
separate rights for different racial groups after the objectives for which they were taken have been achieved.” Ibid;
see also Art. 1(4) (similarly providing for temporally limited affirmative action); Convention on the Elimination of
All Forms of Discrimination against Women, Annex to
G. A. Res. 34/180, 34 U. N. GAOR Res. Supp. (No. 46) 194,
U. N. Doc. A/34/46, Art. 4(1) (1979) (authorizing “temporary special measures aimed at accelerating de facto
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equality” that “shall be discontinued when the objectives
of equality of opportunity and treatment have been
achieved”).
The Court further observes that “[i]t has been 25 years
since Justice Powell [in Regents of Univ. of Cal. v. Bakke,
438 U. S. 265 (1978)] first approved the use of race to
further an interest in student body diversity in the context
of public higher education.” Ante, at 31. For at least part
of that time, however, the law could not fairly be described
as “settled,” and in some regions of the Nation, overtly
race-conscious admissions policies have been proscribed.
See Hopwood v. Texas, 78 F. 3d 932 (CA5 1996); cf. Wessmann v. Gittens, 160 F. 3d 790 (CA1 1998); Tuttle v. Arlington Cty. School Bd., 195 F. 3d 698 (CA4 1999); Johnson v. Board of Regents of Univ. of Ga., 263 F. 3d 1234
(CA11 2001). Moreover, it was only 25 years before Bakke
that this Court declared public school segregation unconstitutional, a declaration that, after prolonged resistance,
yielded an end to a law-enforced racial caste system, itself
the legacy of centuries of slavery. See Brown v. Board of
Education, 347 U. S. 483 (1954); cf. Cooper v. Aaron, 358
U. S. 1 (1958).
It is well documented that conscious and unconscious
race bias, even rank discrimination based on race, remain
alive in our land, impeding realization of our highest
values and ideals. See, e.g., Gratz v. Bollinger, ante, at 1–4
(GINSBURG, J., dissenting); Adarand Constructors, Inc. v.
Peña, 515 U. S. 200, 272–274 (1995) (GINSBURG, J., dissenting); Krieger, Civil Rights Perestroika: Intergroup
Relations after Affirmative Action, 86 Calif. L. Rev. 1251,
1276–1291, 1303 (1998). As to public education, data for
the years 2000–2001 show that 71.6% of African-American
children and 76.3% of Hispanic children attended a school
in which minorities made up a majority of the student
body. See E. Frankenberg, C. Lee, & G. Orfield, A Multiracial Society with Segregated Schools: Are We Losing the

Cite as: 539 U. S. ____ (2003)

3

GINSBURG, J., concurring

Dream? p. 4 (Jan. 2003), http://www.civilrightsproject.
harvard.edu /research /reseg03/AreWeLosingtheDream.pdf
(as visited June 16, 2003, and available in Clerk of Court’s
case file). And schools in predominantly minority communities lag far behind others measured by the educational
resources available to them. See id., at 11; Brief for National Urban League et al. as Amici Curiae 11–12 (citing
General Accounting Office, Per-Pupil Spending Differences Between Selected Inner City and Suburban Schools
Varied by Metropolitan Area, 17 (2002)).
However strong the public’s desire for improved education systems may be, see P. Hart & R. Teeter, A National
Priority: Americans Speak on Teacher Quality 2, 11 (2002)
(public opinion research conducted for Educational Testing
Service); The No Child Left Behind Act of 2001, Pub. L.
107–110, 115 Stat. 1425 , 20 U. S. C. A. §7231 (2003 Supp.
Pamphlet), it remains the current reality that many minority students encounter markedly inadequate and unequal educational opportunities. Despite these inequalities, some minority students are able to meet the high
threshold requirements set for admission to the country’s
finest undergraduate and graduate educational institutions. As lower school education in minority communities
improves, an increase in the number of such students may
be anticipated. From today’s vantage point, one may hope,
but not firmly forecast, that over the next generation’s
span, progress toward nondiscrimination and genuinely
equal opportunity will make it safe to sunset affirmative
action.*
——————
*As the Court explains, the admissions policy challenged here survives review under the standards stated in Adarand Constructors, Inc .
v. Peña, 515 U. S. 200 (1995), Richmond v. J. A. Croson Co., 488 U. S. 469
(1989), and Justice Powell’s opinion in Regents of Univ. of Cal. v. Bakke,
438 U. S. 265 (1978). This case therefore does not require the Court to
revisit whether all governmental classifications by race, whether
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——————
designed to benefit or to burden a historically disadvantaged group,
should be subject to the same standard of judicial review. Cf. Gratz,
ante, at 4–5 (GINSBURG, J., dissenting); Adarand, 515 U. S., at 274, n. 8
(GINSBURG, J., dissenting). Nor does this case necessitate reconsideration whether interests other than “student body diversity,” ante, at 13,
rank as sufficiently important to justify a race-conscious government
program. Cf. Gratz, ante, at 5 (GINSBURG, J., dissenting); Adarand, 515
U. S., at 273–274 (GINSBURG, J., dissenting).
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JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
concurring in part and dissenting in part.
I join the opinion of THE CHIEF JUSTICE. As he demonstrates, the University of Michigan Law School’s mystical
“critical mass” justification for its discrimination by race
challenges even the most gullible mind. The admissions
statistics show it to be a sham to cover a scheme of racially
proportionate admissions.
I also join Parts I through VII of JUSTICE THOMAS’s
opinion.* I find particularly unanswerable his central
point: that the allegedly “compelling state interest” at
issue here is not the incremental “educational benefit”
that emanates from the fabled “critical mass” of minority
students, but rather Michigan’s interest in maintaining a
“prestige” law school whose normal admissions standards
disproportionately exclude blacks and other minorities. If
that is a compelling state interest, everything is.
I add the following: The “educational benefit” that the
University of Michigan seeks to achieve by racial discrimination consists, according to the Court, of “ ‘crossracial understanding,’ ” ante, at 18, and “ ‘better pre——————
*Part VII of JUSTICE THOMAS’s opinion describes those portions of the
Court’s opinion in which I concur. See post, at 27–31.
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par[ation of] students for an increasingly diverse
workforce and society,’ ” ibid., all of which is necessary not
only for work, but also for good “citizenship,” ante, at 19.
This is not, of course, an “educational benefit” on which
students will be graded on their Law School transcript
(Works and Plays Well with Others: B+) or tested by the
bar examiners (Q: Describe in 500 words or less your
cross-racial understanding). For it is a lesson of life rather
than law—essentially the same lesson taught to (or rather
learned by, for it cannot be “taught” in the usual sense)
people three feet shorter and twenty years younger than
the full-grown adults at the University of Michigan Law
School, in institutions ranging from Boy Scout troops to
public-school kindergartens. If properly considered an
“educational benefit” at all, it is surely not one that is
either uniquely relevant to law school or uniquely “teachable” in a formal educational setting. And therefore: If it is
appropriate for the University of Michigan Law School to
use racial discrimination for the purpose of putting together a “critical mass” that will convey generic lessons in
socialization and good citizenship, surely it is no less
appropriate—indeed, particularly appropriate—for the
civil service system of the State of Michigan to do so.
There, also, those exposed to “critical masses” of certain
races will presumably become better Americans, better
Michiganders, better civil servants. And surely private
employers cannot be criticized—indeed, should be
praised—if they also “teach” good citizenship to their adult
employees through a patriotic, all-American system of
racial discrimination in hiring. The nonminority individuals who are deprived of a legal education, a civil service job, or any job at all by reason of their skin color will
surely understand.
Unlike a clear constitutional holding that racial preferences in state educational institutions are impermissible,
or even a clear anticonstitutional holding that racial pref-
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erences in state educational institutions are OK, today’s
Grutter-Gratz split double header seems perversely designed to prolong the controversy and the litigation. Some
future lawsuits will presumably focus on whether the
discriminatory scheme in question contains enough
evaluation of the applicant “as an individual,” ante, at 24,
and sufficiently avoids “separate admissions tracks” ante,
at 22, to fall under Grutter rather than Gratz. Some will
focus on whether a university has gone beyond the bounds
of a “ ‘good faith effort’ ” and has so zealously pursued its
“critical mass” as to make it an unconstitutional de facto
quota system, rather than merely “ ‘a permissible goal.’ ”
Ante, at 23 (quoting Sheet Metal Workers v. EEOC, 478
U. S 421, 495 (1986) (O’CONNOR, J., concurring in part and
dissenting in part)).
Other lawsuits may focus on
whether, in the particular setting at issue, any educational benefits flow from racial diversity. (That issue was
not contested in Grutter; and while the opinion accords “a
degree of deference to a university’s academic decisions,”
ante, at 16, “deference does not imply abandonment or
abdication of judicial review,” Miller-El v. Cockrell, 537
U. S. 322, 340 (2003).) Still other suits may challenge the
bona fides of the institution’s expressed commitment to
the educational benefits of diversity that immunize the
discriminatory scheme in Grutter. (Tempting targets, one
would suppose, will be those universities that talk the talk
of multiculturalism and racial diversity in the courts but
walk the walk of tribalism and racial segregation on their
campuses—through minority-only student organizations,
separate minority housing opportunities, separate minority student centers, even separate minority-only graduation ceremonies.) And still other suits may claim that the
institution’s racial preferences have gone below or above
the mystical Grutter-approved “critical mass.” Finally,
litigation can be expected on behalf of minority groups
intentionally short changed in the institution’s composi-
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tion of its generic minority “critical mass.” I do not look
forward to any of these cases. The Constitution proscribes
government discrimination on the basis of race, and stateprovided education is no exception.
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JUSTICE THOMAS, with whom JUSTICE SCALIA joins as to
Parts I–VII, concurring in part and dissenting in part.
Frederick Douglass, speaking to a group of abolitionists
almost 140 years ago, delivered a message lost on today’s
majority:
“[I]n regard to the colored people, there is always
more that is benevolent, I perceive, than just, manifested towards us. What I ask for the negro is not benevolence, not pity, not sympathy, but simply justice.
The American people have always been anxious to
know what they shall do with us. . . . I have had but
one answer from the beginning. Do nothing with us!
Your doing with us has already played the mischief
with us. Do nothing with us! If the apples will not
remain on the tree of their own strength, if they are
worm-eaten at the core, if they are early ripe and disposed to fall, let them fall! . . . And if the negro cannot stand on his own legs, let him fall also. All I ask
is, give him a chance to stand on his own legs! Let
him alone! . . . [Y]our interference is doing him positive injury.” What the Black Man Wants: An Address
Delivered in Boston, Massachusetts, on 26 January
1865, reprinted in 4 The Frederick Douglass Papers
59, 68 (J. Blassingame & J. McKivigan eds. 1991)
(emphasis in original).
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Like Douglass, I believe blacks can achieve in every avenue of American life without the meddling of university
administrators. Because I wish to see all students succeed whatever their color, I share, in some respect, the
sympathies of those who sponsor the type of discrimination advanced by the University of Michigan Law School
(Law School). The Constitution does not, however, tolerate institutional devotion to the status quo in admissions
policies when such devotion ripens into racial discrimination. Nor does the Constitution countenance the unprecedented deference the Court gives to the Law School, an
approach inconsistent with the very concept of “strict
scrutiny.”
No one would argue that a university could set up a
lower general admission standard and then impose
heightened requirements only on black applicants. Similarly, a university may not maintain a high admission
standard and grant exemptions to favored races. The Law
School, of its own choosing, and for its own purposes,
maintains an exclusionary admissions system that it
knows produces racially disproportionate results. Racial
discrimination is not a permissible solution to the selfinflicted wounds of this elitist admissions policy.
The majority upholds the Law School’s racial discrimination not by interpreting the people’s Constitution, but
by responding to a faddish slogan of the cognoscenti.
Nevertheless, I concur in part in the Court’s opinion.
First, I agree with the Court insofar as its decision, which
approves of only one racial classification, confirms that
further use of race in admissions remains unlawful. Second, I agree with the Court’s holding that racial discrimination in higher education admissions will be illegal in 25
years. See ante, at 31 (stating that racial discrimination
will no longer be narrowly tailored, or “necessary to further” a compelling state interest, in 25 years). I respectfully dissent from the remainder of the Court’s opinion
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and the judgment, however, because I believe that the
Law School’s current use of race violates the Equal Protection Clause and that the Constitution means the same
thing today as it will in 300 months.
I
The majority agrees that the Law School’s racial discrimination should be subjected to strict scrutiny. Ante,
at 14. Before applying that standard to this case, I
will briefly revisit the Court’s treatment of racial
classifications.
The strict scrutiny standard that the Court purports to
apply in this case was first enunciated in Korematsu v.
United States, 323 U. S. 214 (1944). There the Court held
that “[p]ressing public necessity may sometimes justify the
existence of [racial discrimination]; racial antagonism
never can.” Id., at 216. This standard of “pressing public
necessity” has more frequently been termed “compelling
governmental interest,”1 see, e.g., Regents of Univ. of Cal.
v. Bakke, 438 U. S. 265, 299 (1978) (opinion of Powell, J.).
A majority of the Court has validated only two circumstances where “pressing public necessity” or a “compelling
state interest” can possibly justify racial discrimination by
state actors. First, the lesson of Korematsu is that national security constitutes a “pressing public necessity,”
though the government’s use of race to advance that objective must be narrowly tailored. Second, the Court has
recognized as a compelling state interest a government’s
effort to remedy past discrimination for which it is responsible. Richmond v. J. A. Croson Co., 488 U. S. 469, 504
(1989).
The contours of “pressing public necessity” can be further discerned from those interests the Court has rejected
——————
1 Throughout

I will use the two phrases interchangeably.
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as bases for racial discrimination. For example, Wygant v.
Jackson Bd. of Ed., 476 U. S. 267 (1986), found unconstitutional a collective-bargaining agreement between a school
board and a teachers’ union that favored certain minority
races. The school board defended the policy on the
grounds that minority teachers provided “role models” for
minority students and that a racially “diverse” faculty
would improve the education of all students. See Brief for
Respondents, O. T. 1984, No. 84–1340, pp. 27–28; 476
U. S., at 315 (STEVENS, J., dissenting) (“[A]n integrated
faculty will be able to provide benefits to the student body
that could not be provided by an all-white, or nearly allwhite faculty”). Nevertheless, the Court found that the
use of race violated the Equal Protection Clause, deeming
both asserted state interests insufficiently compelling.
Id., at 275–276 (plurality opinion); id., at 295 (White, J.,
concurring in judgment) (“None of the interests asserted
by the [school board] . . . justify this racially discriminatory layoff policy”).2
An even greater governmental interest involves the
sensitive role of courts in child custody determinations. In
Palmore v. Sidoti, 466 U. S. 429 (1984), the Court held
that even the best interests of a child did not constitute a
compelling state interest that would allow a state court to
award custody to the father because the mother was in a
mixed-race marriage. Id., at 433 (finding the interest
“substantial” but holding the custody decision could not be
based on the race of the mother’s new husband).
Finally, the Court has rejected an interest in remedying
——————
2 The Court’s refusal to address Wygant’s rejection of a state interest
virtually indistinguishable from that presented by the Law School is
perplexing. If the Court defers to the Law School’s judgment that a
racially mixed student body confers educational benefits to all, then
why would the Wygant Court not defer to the school board’s judgment
with respect to the benefits a racially mixed faculty confers?
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general societal discrimination as a justification for race
discrimination. See Wygant, supra, at 276 (plurality
opinion); Croson, 488 U. S., at 496–498 (plurality opinion);
id., at 520–521 (SCALIA, J., concurring in judgment).
“Societal discrimination, without more, is too amorphous a
basis for imposing a racially classified remedy” because a
“court could uphold remedies that are ageless in their
reach into the past, and timeless in their ability to affect
the future.” Wygant, supra, at 276 (plurality opinion).
But see Gratz v. Bollinger, ante, p. ___ (GINSBURG, J.,
dissenting).
Where the Court has accepted only national security, and
rejected even the best interests of a child, as a justification
for racial discrimination, I conclude that only those measures the State must take to provide a bulwark against
anarchy, or to prevent violence, will constitute a “pressing
public necessity.” Cf. Lee v. Washington, 390 U. S. 333, 334
(1968) (per curiam) (Black, J., concurring) (indicating that
protecting prisoners from violence might justify narrowly
tailored racial discrimination); Croson, supra, at 521
(SCALIA, J., concurring in judgment) (“At least where state
or local action is at issue, only a social emergency rising to
the level of imminent danger to life and limb . . . can justify
[racial discrimination]”).
The Constitution abhors classifications based on race,
not only because those classifications can harm favored
races or are based on illegitimate motives, but also because every time the government places citizens on racial
registers and makes race relevant to the provision of
burdens or benefits, it demeans us all. “Purchased at the
price of immeasurable human suffering, the equal protection principle reflects our Nation’s understanding that
such classifications ultimately have a destructive impact
on the individual and our society.” Adarand Construction,
Inc. v. Peña,, 515 U. S. 200, 240 (1995) (THOMAS, J., concurring in part and concurring in judgment).
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II
Unlike the majority, I seek to define with precision the
interest being asserted by the Law School before determining whether that interest is so compelling as to justify
racial discrimination. The Law School maintains that it
wishes to obtain “educational benefits that flow from
student body diversity,” Brief for Respondents Bollinger
et al. 14. This statement must be evaluated carefully,
because it implies that both “diversity” and “educational
benefits” are components of the Law School’s compelling
state interest. Additionally, the Law School’s refusal to
entertain certain changes in its admissions process and
status indicates that the compelling state interest it seeks
to validate is actually broader than might appear at first
glance.
Undoubtedly there are other ways to “better” the education of law students aside from ensuring that the student
body contains a “critical mass” of underrepresented minority students.
Attaining “diversity,” whatever it
3
means, is the mechanism by which the Law School ob——————
3 “[D]iversity,”

for all of its devotees, is more a fashionable catchphrase than it is a useful term, especially when something as serious as
racial discrimination is at issue. Because the Equal Protection Clause
renders the color of one’s skin constitutionally irrelevant to the Law
School’s mission, I refer to the Law School’s interest as an “aesthetic.”
That is, the Law School wants to have a certain appearance, from the
shape of the desks and tables in its classrooms to the color of the
students sitting at them.
I also use the term “aesthetic” because I believe it underlines the
ineffectiveness of racially discriminatory admissions in actually helping
those who are truly underprivileged. Cf. Orr v. Orr, 440 U. S. 268, 283
(1979) (noting that suspect classifications are especially impermissible
when “the choice made by the State appears to redound . . . to the benefit
of those without need for special solicitude”). It must be remembered
that the Law School’s racial discrimination does nothing for those too
poor or uneducated to participate in elite higher education and therefore presents only an illusory solution to the challenges facing our
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tains educational benefits, not an end of itself. The Law
School, however, apparently believes that only a racially
mixed student body can lead to the educational benefits it
seeks. How, then, is the Law School’s interest in these
allegedly unique educational “benefits” not simply the
forbidden interest in “racial balancing,” ante, at 17, that
the majority expressly rejects?
A distinction between these two ideas (unique educational benefits based on racial aesthetics and race for its
own sake) is purely sophistic—so much so that the majority uses them interchangeably. Compare ante, at 16
(“[T]he Law School has a compelling interest in attaining a
diverse student body”), with ante, at 21 (referring to the
“compelling interest in securing the educational benefits of
a diverse student body” (emphasis added)). The Law
School’s argument, as facile as it is, can only be understood in one way: Classroom aesthetics yields educational
benefits, racially discriminatory admissions policies are
required to achieve the right racial mix, and therefore the
policies are required to achieve the educational benefits.
It is the educational benefits that are the end, or allegedly
compelling state interest, not “diversity.” But see ante,
at 20 (citing the need for “openness and integrity of
the educational institutions that provide [legal] training” without reference to any consequential educational
benefits).
One must also consider the Law School’s refusal to
entertain changes to its current admissions system that
might produce the same educational benefits. The Law
School adamantly disclaims any race-neutral alternative
that would reduce “academic selectivity,” which would in
turn “require the Law School to become a very different
institution, and to sacrifice a core part of its educational
——————
Nation.
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mission.” Brief for Respondents Bollinger et al. 33–36. In
other words, the Law School seeks to improve marginally
the education it offers without sacrificing too much of its
exclusivity and elite status.4
The proffered interest that the majority vindicates
today, then, is not simply “diversity.” Instead the Court
upholds the use of racial discrimination as a tool to advance the Law School’s interest in offering a marginally
superior education while maintaining an elite institution.
Unless each constituent part of this state interest is of
pressing public necessity, the Law School’s use of race is
unconstitutional. I find each of them to fall far short of
this standard.
III
A
A close reading of the Court’s opinion reveals that all of
its legal work is done through one conclusory statement:
The Law School has a “compelling interest in securing the
educational benefits of a diverse student body.” Ante, at
21. No serious effort is made to explain how these benefits
fit with the state interests the Court has recognized (or
rejected) as compelling, see Part I, supra, or to place any
theoretical constraints on an enterprising court’s desire to
discover still more justifications for racial discrimination.
In the absence of any explanation, one might expect the
Court to fall back on the judicial policy of stare decisis.
But the Court eschews even this weak defense of its hold——————
4 The

Law School believes both that the educational benefits of a racially engineered student body are large and that adjusting its overall
admissions standards to achieve the same racial mix would require it to
sacrifice its elite status. If the Law School is correct that the educational benefits of “diversity” are so great, then achieving them by
altering admissions standards should not compromise its elite status.
The Law School’s reluctance to do this suggests that the educational
benefits it alleges are not significant or do not exist at all.
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ing, shunning an analysis of the extent to which Justice
Powell’s opinion in Regents of Univ. of Cal. v. Bakke, 438
U. S. 265 (1978), is binding, ante, at 13, in favor of an
unfounded wholesale adoption of it.
Justice Powell’s opinion in Bakke and the Court’s decision today rest on the fundamentally flawed proposition
that racial discrimination can be contextualized so that a
goal, such as classroom aesthetics, can be compelling in
one context but not in another. This “we know it when we
see it” approach to evaluating state interests is not capable of judicial application. Today, the Court insists on
radically expanding the range of permissible uses of race
to something as trivial (by comparison) as the assembling
of a law school class. I can only presume that the majority’s failure to justify its decision by reference to any principle arises from the absence of any such principle. See
Part VI, infra.
B
Under the proper standard, there is no pressing public
necessity in maintaining a public law school at all and, it
follows, certainly not an elite law school. Likewise, marginal improvements in legal education do not qualify as a
compelling state interest.
1
While legal education at a public university may be good
policy or otherwise laudable, it is obviously not a pressing
public necessity when the correct legal standard is applied. Additionally, circumstantial evidence as to whether
a state activity is of pressing public necessity can be obtained by asking whether all States feel compelled to
engage in that activity. Evidence that States, in general,
engage in a certain activity by no means demonstrates
that the activity constitutes a pressing public necessity,
given the expansive role of government in today’s society.
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The fact that some fraction of the States reject a particular
enterprise, however, creates a presumption that the enterprise itself is not a compelling state interest. In this
sense, the absence of a public, American Bar Association
(ABA) accredited, law school in Alaska, Delaware, Massachusetts, New Hampshire, and Rhode Island, see ABA–
LSAC Official Guide to ABA-Approved Law Schools (W.
Margolis, B. Gordon, J. Puskarz, & D. Rosenlieb, eds.
2004) (hereinafter ABA–LSAC Guide), provides further
evidence that Michigan’s maintenance of the Law School
does not constitute a compelling state interest.
2
As the foregoing makes clear, Michigan has no compelling interest in having a law school at all, much less an
elite one. Still, even assuming that a State may, under
appropriate circumstances, demonstrate a cognizable
interest in having an elite law school, Michigan has failed
to do so here.
This Court has limited the scope of equal protection
review to interests and activities that occur within that
State’s jurisdiction. The Court held in Missouri ex rel.
Gaines v. Canada, 305 U. S. 337 (1938), that Missouri
could not satisfy the demands of “separate but equal” by
paying for legal training of blacks at neighboring state law
schools, while maintaining a segregated law school within
the State. The equal protection
“obligation is imposed by the Constitution upon the
States severally as governmental entities—each responsible for its own laws establishing the rights and duties of persons within its borders. It is an obligation
the burden of which cannot be cast by one State upon
another, and no State can be excused from performance by what another State may do or fail to do. That
separate responsibility of each State within its own
sphere is of the essence of statehood maintained un-
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der our dual system.” Id., at 350 (emphasis added).
The Equal Protection Clause, as interpreted by the Court
in Gaines, does not permit States to justify racial discrimination on the basis of what the rest of the Nation
“may do or fail to do.” The only interests that can satisfy
the Equal Protection Clause’s demands are those found
within a State’s jurisdiction.
The only cognizable state interests vindicated by operating a public law school are, therefore, the education of
that State’s citizens and the training of that State’s lawyers. James Campbell’s address at the opening of the Law
Department at the University of Michigan on October 3,
1859, makes this clear:
“It not only concerns the State that every one should
have all reasonable facilities for preparing himself for
any honest position in life to which he may aspire, but
it also concerns the community that the Law should be
taught and understood. . . . There is not an office in
the State in which serious legal inquiries may not frequently arise. . . . In all these matters, public and private rights are constantly involved and discussed, and
ignorance of the Law has frequently led to results deplorable and alarming. . . . [I]n the history of this
State, in more than one instance, that ignorance has
led to unlawful violence, and the shedding of innocent
blood.” E. Brown, Legal Education at Michigan 1859–
1959, pp. 404–406 (1959) (emphasis added).
The Law School today, however, does precious little
training of those attorneys who will serve the citizens of
Michigan. In 2002, graduates of the University of Michigan Law School made up less than 6% of applicants to the
Michigan bar, Michigan Lawyers Weekly, available at
http://www.michiganlawyersweekly.com/barpassers0202.cfm,
barpassers0702.cfm (all Internet materials as visited June
13, 2003, and available in Clerk of Court’s case file), even
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though the Law School’s graduates constitute nearly
30% of all law students graduating in Michigan.
Ibid. Less than 16% of the Law School’s graduating class
elects to stay in Michigan after law school. ABA–
LSAC Guide 427. Thus, while a mere 27% of the Law
School’s 2002 entering class are from Michigan, see
University of Michigan Law School Website, available at
http://www.law.umich.edu/prospectivestudents/Admissions/
index.htm, only half of these, it appears, will stay in Michigan.
In sum, the Law School trains few Michigan residents
and overwhelmingly serves students, who, as lawyers,
leave the State of Michigan. By contrast, Michigan’s other
public law school, Wayne State University Law School,
sends 88% of its graduates on to serve the people of Michigan. ABA–LSAC Guide 775. It does not take a social
scientist to conclude that it is precisely the Law School’s
status as an elite institution that causes it to be a waystation for the rest of the country’s lawyers, rather than a
training ground for those who will remain in Michigan.
The Law School’s decision to be an elite institution does
little to advance the welfare of the people of Michigan or
any cognizable interest of the State of Michigan.
Again, the fact that few States choose to maintain elite
law schools raises a strong inference that there is nothing
compelling about elite status. Arguably, only the public
law schools of the University of Texas, the University of
California, Berkeley (Boalt Hall), and the University of
Virginia maintain the same reputation for excellence as
the Law School.5 Two of these States, Texas and California, are so large that they could reasonably be expected to
provide elite legal training at a separate law school to
students who will, in fact, stay in the State and provide
——————
5 Cf. U. S. News & World Report, America’s Best Graduate Schools 28
(2004 ed.) (placing these schools in the uppermost 15 in the Nation).
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legal services to its citizens. And these two schools far
outshine the Law School in producing in-state lawyers.
The University of Texas, for example, sends over threefourths of its graduates on to work in the State of Texas,
vindicating the State’s interest (compelling or not) in
training Texas’ lawyers. Id., at 691.
3
Finally, even if the Law School’s racial tinkering produces tangible educational benefits, a marginal improvement in legal education cannot justify racial discrimination where the Law School has no compelling interest in
either its existence or in its current educational and admissions policies.
IV
The interest in remaining elite and exclusive that the
majority thinks so obviously critical requires the use of
admissions “standards” that, in turn, create the Law
School’s “need” to discriminate on the basis of race. The
Court validates these admissions standards by concluding
that alternatives that would require “a dramatic sacrifice
of . . . the academic quality of all admitted students,” ante,
at 27, need not be considered before racial discrimination
can be employed.6 In the majority’s view, such methods are
not required by the “narrow tailoring” prong of strict scrutiny because that inquiry demands, in this context, that any
race-neutral alternative work “‘about as well.’” Ante, at 26–
27 (quoting Wygant, 476 U. S., at 280, n. 6). The majority
errs, however, because race-neutral alternatives must only
be “workable,” ante, at 27, and do “about as well” in vindi——————
6 The

Court refers to this component of the Law School’s compelling
state interest variously as “academic quality,” avoiding “sacrifice [of] a
vital component of its educational mission,” and “academic selectivity.”
Ante, at 27–28.
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cating the compelling state interest. The Court never explicitly holds that the Law School’s desire to retain the status
quo in “academic selectivity” is itself a compelling state
interest, and, as I have demonstrated, it is not. See Part
III–B, supra. Therefore, the Law School should be forced to
choose between its classroom aesthetic and its exclusionary
admissions system—it cannot have it both ways.
With the adoption of different admissions methods, such
as accepting all students who meet minimum qualifications, see Brief for United States as Amicus Curiae 13–14,
the Law School could achieve its vision of the racially
aesthetic student body without the use of racial discrimination. The Law School concedes this, but the Court
holds, implicitly and under the guise of narrow tailoring,
that the Law School has a compelling state interest in
doing what it wants to do. I cannot agree. First, under
strict scrutiny, the Law School’s assessment of the benefits
of racial discrimination and devotion to the admissions
status quo are not entitled to any sort of deference,
grounded in the First Amendment or anywhere else.
Second, even if its “academic selectivity” must be maintained at all costs along with racial discrimination, the
Court ignores the fact that other top law schools have
succeeded in meeting their aesthetic demands without
racial discrimination.
A
The Court bases its unprecedented deference to the Law
School—a deference antithetical to strict scrutiny—on an
idea of “educational autonomy” grounded in the First
Amendment. Ante, at 17. In my view, there is no basis for
a right of public universities to do what would otherwise
violate the Equal Protection Clause.
The constitutionalization of “academic freedom” began
with the concurring opinion of Justice Frankfurter in
Sweezy v. New Hampshire, 354 U. S. 234 (1957). Sweezy,
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a Marxist economist, was investigated by the Attorney
General of New Hampshire on suspicion of being a subversive. The prosecution sought, inter alia, the contents of a
lecture Sweezy had given at the University of New Hampshire. The Court held that the investigation violated due
process. Id., at 254.
Justice Frankfurter went further, however, reasoning
that the First Amendment created a right of academic
freedom that prohibited the investigation. Id., at 256–267
(opinion concurring in result). Much of the rhetoric in
Justice Frankfurter’s opinion was devoted to the personal
right of Sweezy to free speech. See, e.g., id., at 265 (“For a
citizen to be made to forgo even a part of so basic a liberty
as his political autonomy, the subordinating interest of the
State must be compelling”). Still, claiming that the
United States Reports “need not be burdened with proof,”
Justice Frankfurter also asserted that a “free society”
depends on “free universities” and “[t]his means the exclusion of governmental intervention in the intellectual life of
a university.” Id., at 262. According to Justice Frankfurter: “[I]t is the business of a university to provide that
atmosphere which is most conducive to speculation, experiment and creation. It is an atmosphere in which there
prevail ‘the four essential freedoms’ of a university—to
determine for itself on academic grounds who may teach,
what may be taught, how it shall be taught, and who may
be admitted to study.’ ” Id., at 263 (citation omitted).
In my view, “[i]t is the business” of this Court to explain
itself when it cites provisions of the Constitution to invent
new doctrines—including the idea that the First Amendment authorizes a public university to do what would
otherwise violate the Equal Protection Clause. The majority fails in its summary effort to prove this point. The
only source for the Court’s conclusion that public universities are entitled to deference even within the confines of
strict scrutiny is Justice Powell’s opinion in Bakke. Jus-
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tice Powell, for his part, relied only on Justice Frankfurter’s opinion in Sweezy and the Court’s decision in
Keyishian v. Board of Regents of Univ. of State of N. Y.,
385 U. S. 589 (1967), to support his view that the First
Amendment somehow protected a public university’s use
of race in admissions. Bakke, 438 U. S., at 312. Keyishian
provides no answer to the question whether the Fourteenth Amendment’s restrictions are relaxed when applied
to public universities. In that case, the Court held that
state statutes and regulations designed to prevent the
“appointment or retention of ‘subversive’ persons in state
employment,” 385 U. S., at 592, violated the First
Amendment for vagueness. The statutes covered all public employees and were not invalidated only as applied to
university faculty members, although the Court appeared
sympathetic to the notion of academic freedom, calling it a
“special concern of the First Amendment.” Id., at 603.
Again, however, the Court did not relax any independent
constitutional restrictions on public universities.
I doubt that when Justice Frankfurter spoke of governmental intrusions into the independence of universities,
he was thinking of the Constitution’s ban on racial discrimination. The majority’s broad deference to both the
Law School’s judgment that racial aesthetics leads to
educational benefits and its stubborn refusal to alter the
status quo in admissions methods finds no basis in the
Constitution or decisions of this Court.
B
1
The Court’s deference to the Law School’s conclusion
that its racial experimentation leads to educational benefits will, if adhered to, have serious collateral consequences. The Court relies heavily on social science evidence to justify its deference. See ante, at 18–20; but see
also Rothman, Lipset, & Nevitte, Racial Diversity Recon-
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sidered, 151 Public Interest 25 (2003) (finding that the
racial mix of a student body produced by racial discrimination of the type practiced by the Law School in fact hinders
students’ perception of academic quality). The Court
never acknowledges, however, the growing evidence that
racial (and other sorts) of heterogeneity actually impairs
learning among black students. See, e.g., Flowers & Pascarella, Cognitive Effects of College Racial Composition on
African American Students After 3 Years of College, 40 J.
of College Student Development 669, 674 (1999) (concluding that black students experience superior cognitive
development at Historically Black Colleges (HBCs) and
that, even among blacks, “a substantial diversity moderates the cognitive effects of attending an HBC”); Allen,
The Color of Success: African-American College Student
Outcomes at Predominantly White and Historically Black
Public Colleges and Universities, 62 Harv. Educ. Rev. 26,
35 (1992) (finding that black students attending HBCs
report higher academic achievement than those attending
predominantly white colleges).
At oral argument in Gratz v. Bollinger, ante, p. ___,
counsel for respondents stated that “most every single one
of [the HBCs] do have diverse student bodies.” Tr. of Oral
Arg. in No. 02–516, p. 52. What precisely counsel meant
by “diverse” is indeterminate, but it is reported that in
2000 at Morehouse College, one of the most distinguished
HBC’s in the Nation, only 0.1% of the student body was
white, and only 0.2% was Hispanic. College Admissions
Data Handbook 2002–2003, p. 613 (43d ed. 2002) (hereinafter College Admissions Data Handbook). And at Mississippi Valley State University, a public HBC, only 1.1% of
the freshman class in 2001 was white. Id., at 603. If there
is a “critical mass” of whites at these institutions, then
“critical mass” is indeed a very small proportion.
The majority grants deference to the Law School’s “assessment that diversity will, in fact, yield educational
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benefits,” ante, at 16. It follows, therefore, that an HBC’s
assessment that racial homogeneity will yield educational
benefits would similarly be given deference.7 An HBC’s
rejection of white applicants in order to maintain racial
homogeneity seems permissible, therefore, under the
majority’s view of the Equal Protection Clause. But see
United States v. Fordice, 505 U. S. 717, 748 (1992) (THOMAS,
J., concurring) (“Obviously, a State cannot maintain . . .
traditions by closing particular institutions, historically
white or historically black, to particular racial groups”).
Contained within today’s majority opinion is the seed of a
new constitutional justification for a concept I thought long
and rightly rejected—racial segregation.
2
Moreover one would think, in light of the Court’s decision in United States v. Virginia, 518 U. S. 515 (1996),
that before being given license to use racial discrimination, the Law School would be required to radically reshape its admissions process, even to the point of sacrificing some elements of its character. In Virginia, a majority
of the Court, without a word about academic freedom,
accepted the all-male Virginia Military Institute’s (VMI)
representation that some changes in its “adversative”
method of education would be required with the admission
of women, id., at 540, but did not defer to VMI’s judgment
that these changes would be too great. Instead, the Court
concluded that they were “manageable.” Id., at 551, n. 19.
That case involved sex discrimination, which is subjected
to intermediate, not strict, scrutiny. Id., at 533; Craig v.
Boren, 429 U. S 190, 197 (1976). So in Virginia, where the
——————
7 For

example, North Carolina A&T State University, which is currently 5.4% white, College Admissions Data Handbook 643, could seek
to reduce the representation of whites in order to gain additional
educational benefits.
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standard of review dictated that greater flexibility be
granted to VMI’s educational policies than the Law School
deserves here, this Court gave no deference. Apparently
where the status quo being defended is that of the elite
establishment—here the Law School—rather than a less
fashionable Southern military institution, the Court will
defer without serious inquiry and without regard to the
applicable legal standard.
C
Virginia is also notable for the fact that the Court relied
on the “experience” of formerly single-sex institutions,
such as the service academies, to conclude that admission
of women to VMI would be “manageable.” 518 U. S., at
544–545. Today, however, the majority ignores the “experience” of those institutions that have been forced to abandon explicit racial discrimination in admissions.
The sky has not fallen at Boalt Hall at the University of
California, Berkeley, for example. Prior to Proposition
209’s adoption of Cal. Const., Art. 1, §31(a), which bars the
State from “grant[ing] preferential treatment . . . on the
basis of race . . . in the operation of . . . public education,”8
Boalt Hall enrolled 20 blacks and 28 Hispanics in its firstyear class for 1996. In 2002, without deploying express
racial discrimination in admissions, Boalt’s entering class
enrolled 14 blacks and 36 Hispanics.9 University of
California Law and Medical School Enrollments, avail——————
8 Cal. Const., Art. 1, §31(a), states in full:
“The state shall not discriminate against, or grant preferential
treatment to, any individual or group on the basis of race, sex, color,
ethnicity, or national origin in the operation of public employment,
public education, or public contracting.” See Coalition for Economic
Equity v. Wilson, 122 F. 3d 692 (CA9 1997).
9 Given the incredible deference the Law School receives from the
Court, I think it appropriate to indulge in the presumption that Boalt
Hall operates without violating California law.
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able at http://www.ucop.edu/acadadv/datamgmt/lawmed/lawenrolls-eth2.html. Total underrepresented minority student enrollment at Boalt Hall now exceeds 1996 levels.
Apparently the Law School cannot be counted on to be as
resourceful. The Court is willfully blind to the very real
experience in California and elsewhere, which raises the
inference that institutions with “reputation[s] for excellence,” ante, at 16, 26, rivaling the Law School’s have
satisfied their sense of mission without resorting to prohibited racial discrimination.
V
Putting aside the absence of any legal support for the
majority’s reflexive deference, there is much to be said for
the view that the use of tests and other measures to “predict” academic performance is a poor substitute for a
system that gives every applicant a chance to prove he can
succeed in the study of law. The rallying cry that in the
absence of racial discrimination in admissions there would
be a true meritocracy ignores the fact that the entire
process is poisoned by numerous exceptions to “merit.”
For example, in the national debate on racial discrimination in higher education admissions, much has been made
of the fact that elite institutions utilize a so-called “legacy”
preference to give the children of alumni an advantage in
admissions. This, and other, exceptions to a “true” meritocracy give the lie to protestations that merit admissions
are in fact the order of the day at the Nation’s universities.
The Equal Protection Clause does not, however, prohibit
the use of unseemly legacy preferences or many other
kinds of arbitrary admissions procedures. What the Equal
Protection Clause does prohibit are classifications made on
the basis of race. So while legacy preferences can stand
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under the Constitution, racial discrimination cannot.10 I
will not twist the Constitution to invalidate legacy preferences or otherwise impose my vision of higher education
admissions on the Nation. The majority should similarly
stay its impulse to validate faddish racial discrimination
the Constitution clearly forbids.
In any event, there is nothing ancient, honorable, or
constitutionally protected about “selective” admissions.
The University of Michigan should be well aware that
alternative methods have historically been used for the
admission of students, for it brought to this country the
German certificate system in the late-19th century. See
H. Wechsler, The Qualified Student 16–39 (1977) (hereinafter Qualified Student). Under this system, a secondary
school was certified by a university so that any graduate
who completed the course offered by the school was offered
admission to the university. The certification regime
supplemented, and later virtually replaced (at least in the
Midwest), the prior regime of rigorous subject-matter
entrance examinations. Id., at 57–58. The facially raceneutral “percent plans” now used in Texas, California, and
Florida, see ante, at 28, are in many ways the descendents
of the certificate system.
Certification was replaced by selective admissions in the
beginning of the 20th century, as universities sought to
exercise more control over the composition of their student
bodies. Since its inception, selective admissions has been
the vehicle for racial, ethnic, and religious tinkering and
experimentation by university administrators. The initial
driving force for the relocation of the selective function
——————
10 Were this Court to have the courage to forbid the use of racial discrimination in admissions, legacy preferences (and similar practices)
might quickly become less popular—a possibility not lost, I am certain,
on the elites (both individual and institutional) supporting the Law
School in this case.
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from the high school to the universities was the same
desire to select racial winners and losers that the Law
School exhibits today. Columbia, Harvard, and others
infamously determined that they had “too many” Jews,
just as today the Law School argues it would have “too
many” whites if it could not discriminate in its admissions
process. See Qualified Student 155–168 (Columbia); H.
Broun & G. Britt, Christians Only: A Study in Prejudice
53–54 (1931) (Harvard).
Columbia employed intelligence tests precisely because
Jewish applicants, who were predominantly immigrants,
scored worse on such tests. Thus, Columbia could claim
(falsely) that “ ‘[w]e have not eliminated boys because they
were Jews and do not propose to do so. We have honestly
attempted to eliminate the lowest grade of applicant
[through the use of intelligence testing] and it turns out
that a good many of the low grade men are New York City
Jews.’ ” Letter from Herbert E. Hawkes, dean of Columbia
College, to E. B. Wilson, June 16, 1922 (reprinted in Qualified Student 160–161). In other words, the tests were
adopted with full knowledge of their disparate impact. Cf.
DeFunis v. Odegaard, 416 U. S. 312, 335 (1974) (per curiam)
(Douglas, J., dissenting).
Similarly no modern law school can claim ignorance of
the poor performance of blacks, relatively speaking, on the
Law School Admissions Test (LSAT). Nevertheless, law
schools continue to use the test and then attempt to “correct” for black underperformance by using racial discrimination in admissions so as to obtain their aesthetic student body. The Law School’s continued adherence to
measures it knows produce racially skewed results is not
entitled to deference by this Court. See Part IV, supra.
The Law School itself admits that the test is imperfect, as
it must, given that it regularly admits students who score
at or below 150 (the national median) on the test. See
App. 156–203 (showing that, between 1995 and 2000, the
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Law School admitted 37 students—27 of whom were black;
31 of whom were “underrepresented minorities”—with
LSAT scores of 150 or lower). And the Law School’s amici
cannot seem to agree on the fundamental question
whether the test itself is useful. Compare Brief for Law
School Admission Council as Amicus Curiae 12 (“LSAT
scores . . . are an effective predictor of students’ performance in law school”) with Brief for Harvard Black Law
Students Association et al. as Amici Curiae 27 (“Whether
[the LSAT] measure[s] objective merit . . . is certainly
questionable”).
Having decided to use the LSAT, the Law School must
accept the constitutional burdens that come with this
decision. The Law School may freely continue to employ
the LSAT and other allegedly merit-based standards in
whatever fashion it likes. What the Equal Protection
Clause forbids, but the Court today allows, is the use of
these standards hand-in-hand with racial discrimination.
An infinite variety of admissions methods are available to
the Law School. Considering all of the radical thinking
that has historically occurred at this country’s universities, the Law School’s intractable approach toward admissions is striking.
The Court will not even deign to make the Law School
try other methods, however, preferring instead to grant a
25-year license to violate the Constitution. And the same
Court that had the courage to order the desegregation of
all public schools in the South now fears, on the basis of
platitudes rather than principle, to force the Law School to
abandon a decidedly imperfect admissions regime that
provides the basis for racial discrimination.
VI
The absence of any articulated legal principle supporting the majority’s principal holding suggests another
rationale. I believe what lies beneath the Court’s decision
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today are the benighted notions that one can tell when
racial discrimination benefits (rather than hurts) minority
groups, see Adarand, 515 U. S., at 239 (SCALIA, J., concurring in part and concurring in judgment), and that racial
discrimination is necessary to remedy general societal ills.
This Court’s precedents supposedly settled both issues,
but clearly the majority still cannot commit to the principle that racial classifications are per se harmful and that
almost no amount of benefit in the eye of the beholder can
justify such classifications.
Putting aside what I take to be the Court’s implicit
rejection of Adarand’s holding that beneficial and burdensome racial classifications are equally invalid, I must
contest the notion that the Law School’s discrimination
benefits those admitted as a result of it. The Court spends
considerable time discussing the impressive display of
amicus support for the Law School in this case from all
corners of society. Ante, at 18–19. But nowhere in any of
the filings in this Court is any evidence that the purported
“beneficiaries” of this racial discrimination prove themselves by performing at (or even near) the same level as
those students who receive no preferences. Cf. Thernstrom & Thernstrom, Reflections on the Shape of the
River, 46 UCLA L. Rev. 1583, 1605–1608 (1999) (discussing the failure of defenders of racial discrimination in
admissions to consider the fact that its “beneficiaries” are
underperforming in the classroom).
The silence in this case is deafening to those of us who
view higher education’s purpose as imparting knowledge
and skills to students, rather than a communal, rubberstamp, credentialing process. The Law School is not
looking for those students who, despite a lower LSAT score
or undergraduate grade point average, will succeed in the
study of law. The Law School seeks only a facade—it is
sufficient that the class looks right, even if it does not
perform right.
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The Law School tantalizes unprepared students with
the promise of a University of Michigan degree and all of
the opportunities that it offers. These overmatched students take the bait, only to find that they cannot succeed
in the cauldron of competition. And this mismatch crisis
is not restricted to elite institutions. See T. Sowell, Race
and Culture 176–177 (1994) (“Even if most minority students are able to meet the normal standards at the ‘average’ range of colleges and universities, the systematic
mismatching of minority students begun at the top can
mean that such students are generally overmatched
throughout all levels of higher education”). Indeed, to
cover the tracks of the aestheticists, this cruel farce of
racial discrimination must continue—in selection for the
Michigan Law Review, see University of Michigan Law
School Student Handbook 2002–2003, pp. 39–40 (noting
the presence of a “diversity plan” for admission to the
review), and in hiring at law firms and for judicial clerkships—until the “beneficiaries” are no longer tolerated.
While these students may graduate with law degrees,
there is no evidence that they have received a qualitatively better legal education (or become better lawyers)
than if they had gone to a less “elite” law school for which
they were better prepared. And the aestheticists will
never address the real problems facing “underrepresented
minorities,”11 instead continuing their social experiments
——————
11 For example, there is no recognition by the Law School in this case
that even with their racial discrimination in place, black men are
“underrepresented” at the Law School. See ABA–LSAC Guide 426
(reporting that the Law School has 46 black women and 28 black men).
Why does the Law School not also discriminate in favor of black men
over black women, given this underrepresentation? The answer is,
again, that all the Law School cares about is its own image among
know-it-all elites, not solving real problems like the crisis of black male
underperformance.
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on other people’s children.
Beyond the harm the Law School’s racial discrimination
visits upon its test subjects, no social science has disproved the notion that this discrimination “engender[s]
attitudes of superiority or, alternatively, provoke[s] resentment among those who believe that they have been
wronged by the government’s use of race.” Adarand, 515
U. S., at 241 (THOMAS, J., concurring in part and concurring in judgment). “These programs stamp minorities
with a badge of inferiority and may cause them to develop
dependencies or to adopt an attitude that they are ‘entitled’ to preferences.” Ibid.
It is uncontested that each year, the Law School admits
a handful of blacks who would be admitted in the absence
of racial discrimination. See Brief for Respondents Bollinger et al. 6. Who can differentiate between those who
belong and those who do not? The majority of blacks are
admitted to the Law School because of discrimination, and
because of this policy all are tarred as undeserving. This
problem of stigma does not depend on determinacy as to
whether those stigmatized are actually the “beneficiaries”
of racial discrimination. When blacks take positions in the
highest places of government, industry, or academia, it is
an open question today whether their skin color played a
part in their advancement. The question itself is the
stigma—because either racial discrimination did play a
role, in which case the person may be deemed “otherwise
unqualified,” or it did not, in which case asking the question itself unfairly marks those blacks who would succeed
without discrimination. Is this what the Court means by
“visibly open”? Ante, at 20.
Finally, the Court’s disturbing reference to the importance of the country’s law schools as training grounds
meant to cultivate “a set of leaders with legitimacy in the
eyes of the citizenry,” ibid., through the use of racial discrimination deserves discussion. As noted earlier, the
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Court has soundly rejected the remedying of societal discrimination as a justification for governmental use of race.
Wygant, 476 U. S., at 276 (plurality opinion); Croson, 488
U. S., at 497 (plurality opinion); id., at 520–521 (SCALIA,
J., concurring in judgment). For those who believe that
every racial disproportionality in our society is caused
by some kind of racial discrimination, there can be no
distinction between remedying societal discrimination and
erasing racial disproportionalities in the country’s leadership caste. And if the lack of proportional racial representation among our leaders is not caused by societal
discrimination, then “fixing” it is even less of a pressing
public necessity.
The Court’s civics lesson presents yet another example
of judicial selection of a theory of political representation
based on skin color—an endeavor I have previously rejected. See Holder v. Hall, 512 U. S. 874, 899 (1994)
(THOMAS, J., concurring in judgment). The majority appears to believe that broader utopian goals justify the Law
School’s use of race, but “[t]he Equal Protection Clause
commands the elimination of racial barriers, not their
creation in order to satisfy our theory as to how society
ought to be organized.” DeFunis, 416 U. S., at 342 (Douglas, J., dissenting).
VII
As the foregoing makes clear, I believe the Court’s
opinion to be, in most respects, erroneous. I do, however,
find two points on which I agree.
A
First, I note that the issue of unconstitutional racial
discrimination among the groups the Law School prefers is
not presented in this case, because petitioner has never
argued that the Law School engages in such a practice,
and the Law School maintains that it does not. See Brief
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for Respondents Bollinger et al. 32, n. 50, and 6–7, n. 7. I
join the Court’s opinion insofar as it confirms that this
type of racial discrimination remains unlawful. Ante, at
13–15. Under today’s decision, it is still the case that
racial discrimination that does not help a university to
enroll an unspecified number, or “critical mass,” of underrepresented minority students is unconstitutional. Thus,
the Law School may not discriminate in admissions between similarly situated blacks and Hispanics, or between
whites and Asians. This is so because preferring black to
Hispanic applicants, for instance, does nothing to further
the interest recognized by the majority today.12 Indeed,
the majority describes such racial balancing as “patently
unconstitutional.” Ante, at 17. Like the Court, ante, at 24,
I express no opinion as to whether the Law School’s current admissions program runs afoul of this prohibition.
B
The Court also holds that racial discrimination in admissions should be given another 25 years before it is
deemed no longer narrowly tailored to the Law School’s
fabricated compelling state interest. Ante, at 30. While I
agree that in 25 years the practices of the Law School will
——————
12 That interest depends on enrolling a “critical mass” of underrepresented minority students, as the majority repeatedly states. Ante, at 3,
5, 7, 17, 20, 21, 23, 28; cf. ante, at 21 (referring to the unique experience
of being a “racial minority,” as opposed to being black, or Native American); ante, at 24 (rejecting argument that the Law School maintains a
disguised quota by referring to the total number of enrolled underrepresented minority students, not specific races). As it relates to the Law
School’s racial discrimination, the Court clearly approves of only one
use of race—the distinction between underrepresented minority applicants and those of all other races. A relative preference awarded to a
black applicant over, for example, a similarly situated Native American
applicant, does not lead to the enrollment of even one more underrepresented minority student, but only balances the races within the “critical
mass.”
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be illegal, they are, for the reasons I have given, illegal
now. The majority does not and cannot rest its time limitation on any evidence that the gap in credentials between
black and white students is shrinking or will be gone in
that timeframe.13 In recent years there has been virtually
no change, for example, in the proportion of law school
applicants with LSAT scores of 165 and higher who are
black.14 In 1993 blacks constituted 1.1% of law school
applicants in that score range, though they represented
11.1% of all applicants. Law School Admission Council,
National Statistical Report (1994) (hereinafter LSAC
Statistical Report). In 2000 the comparable numbers were
1.0% and 11.3%. LSAC Statistical Report (2001). No one
can seriously contend, and the Court does not, that the
racial gap in academic credentials will disappear in 25
years. Nor is the Court’s holding that racial discrimination will be unconstitutional in 25 years made contingent
on the gap closing in that time.15
——————
13 I agree with JUSTICE GINSBURG that the Court’s holding that racial
discrimination in admissions will be illegal in 25 years is not based
upon a “forecast,” post, at 3 (concurring opinion). I do not agree with
JUSTICE GINSBURG’s characterization of the Court’s holding as an
expression of “hope.” Ibid.
14 I use a score of 165 as the benchmark here because the Law School
feels it is the relevant score range for applicant consideration (absent
race discrimination). See Brief for Respondents Bollinger et al. 5; App.
to Pet. for Cert. 309a (showing that the median LSAT score for all
accepted applicants from 1995–1998 was 168); id., at 310a–311a
(showing the median LSAT score for accepted applicants was 167 for
the years 1999 and 2000); University of Michigan Law School Website,
available at http://www.law.umich.edu/prospectivestudents/Admissions/
index.htm (showing that the median LSAT score for accepted applicants
in 2002 was 166).
15 The majority’s non sequitur observation that since 1978 the number of blacks that have scored in these upper ranges on the LSAT has
grown, ante, at 30, says nothing about current trends. First, black
participation in the LSAT until the early 1990’s lagged behind black
representation in the general population. For instance, in 1984 only

30

GRUTTER v. BOLLINGER
Opinion of THOMAS, J.

Indeed, the very existence of racial discrimination of the
type practiced by the Law School may impede the narrowing of the LSAT testing gap. An applicant’s LSAT
score can improve dramatically with preparation, but such
preparation is a cost, and there must be sufficient benefits
attached to an improved score to justify additional study.
Whites scoring between 163 and 167 on the LSAT are
routinely rejected by the Law School, and thus whites
aspiring to admission at the Law School have every incentive to improve their score to levels above that range. See
App. 199 (showing that in 2000, 209 out of 422 white
applicants were rejected in this scoring range). Blacks, on
the other hand, are nearly guaranteed admission if they
score above 155. Id., at 198 (showing that 63 out of 77
black applicants are accepted with LSAT scores above
155). As admission prospects approach certainty, there is
no incentive for the black applicant to continue to prepare
for the LSAT once he is reasonably assured of achieving
the requisite score. It is far from certain that the LSAT
test-taker’s behavior is responsive to the Law School’s
admissions policies.16 Nevertheless, the possibility remains that this racial discrimination will help fulfill the
bigot’s prophecy about black underperformance—just as it
confirms the conspiracy theorist’s belief that “institutional
——————
7.3% of law school applicants were black, whereas in 2000 11.3% of law
school applicants were black. See LSAC Statistical Reports (1984 and
2000). Today, however, unless blacks were to begin applying to law
school in proportions greater than their representation in the general
population, the growth in absolute numbers of high scoring blacks
should be expected to plateau, and it has. In 1992, 63 black applicants
to law school had LSAT scores above 165. In 2000, that number was
65. See LSAC Statistical Reports (1992 and 2000).
16 I use the LSAT as an example, but the same incentive structure is
in place for any admissions criteria, including undergraduate grades,
on which minorities are consistently admitted at thresholds significantly lower than whites.
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racism” is at fault for every racial disparity in our society.
I therefore can understand the imposition of a 25-year
time limit only as a holding that the deference the Court
pays to the Law School’s educational judgments and refusal to change its admissions policies will itself expire.
At that point these policies will clearly have failed to
“ ‘eliminat[e] the [perceived] need for any racial or ethnic’ ”
discrimination because the academic credentials gap will
still be there. Ante, at 30 (quoting Nathanson & Bartnika,
The Constitutionality of Preferential Treatment for Minority Applicants to Professional Schools, 58 Chicago Bar
Rec. 282, 293 (May–June 1977)). The Court defines this
time limit in terms of narrow tailoring, see ante, at 30, but
I believe this arises from its refusal to define rigorously
the broad state interest vindicated today. Cf. Part II,
supra. With these observations, I join the last sentence of
Part III of the opinion of the Court.
*
*
*
For the immediate future, however, the majority has
placed its imprimatur on a practice that can only weaken
the principle of equality embodied in the Declaration of
Independence and the Equal Protection Clause. “Our
Constitution is color-blind, and neither knows nor tolerates classes among citizens.” Plessy v. Ferguson, 163 U. S.
537, 559 (1896) (Harlan, J., dissenting). It has been nearly
140 years since Frederick Douglass asked the intellectual
ancestors of the Law School to “[d]o nothing with us!” and
the Nation adopted the Fourteenth Amendment. Now we
must wait another 25 years to see this principle of equality
vindicated. I therefore respectfully dissent from the remainder of the Court’s opinion and the judgment.
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CHIEF JUSTICE REHNQUIST, with whom JUSTICE SCALIA,
JUSTICE KENNEDY, and JUSTICE THOMAS join, dissenting.
I agree with the Court that, “in the limited circumstance
when drawing racial distinctions is permissible,” the
government must ensure that its means are narrowly
tailored to achieve a compelling state interest. Ante, at 21;
see also Fullilove v. Klutznick, 448 U. S. 448, 498 (1980)
(Powell, J., concurring) (“[E]ven if the government proffers
a compelling interest to support reliance upon a suspect
classification, the means selected must be narrowly drawn
to fulfill the governmental purpose”). I do not believe,
however, that the University of Michigan Law School’s
(Law School) means are narrowly tailored to the interest it
asserts. The Law School claims it must take the steps it
does to achieve a “ ‘critical mass’ ” of underrepresented
minority students. Brief for Respondents Bollinger et al.
13. But its actual program bears no relation to this asserted goal. Stripped of its “critical mass” veil, the Law
School’s program is revealed as a naked effort to achieve
racial balancing.
As we have explained many times, “ ‘ “[a]ny preference
based on racial or ethnic criteria must necessarily receive
a most searching examination.” ’ ” Adarand Constructors,
Inc. v. Peña, 515 U. S. 200, 223 (1995) (quoting Wygant v.
Jackson Bd. of Ed., 476 U. S. 267, 273 (1986) (plurality
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opinion of Powell, J.)). Our cases establish that, in order
to withstand this demanding inquiry, respondents must
demonstrate that their methods of using race “ ‘fit’ ” a
compelling state interest “with greater precision than any
alternative means.” Id., at 280, n. 6; Regents of Univ. of
Cal. v. Bakke, 438 U. S. 265, 299 (1978) (opinion of Powell,
J.) (“When [political judgments] touch upon an individual’s
race or ethnic background, he is entitled to a judicial
determination that the burden he is asked to bear on that
basis is precisely tailored to serve a compelling governmental interest”).
Before the Court’s decision today, we consistently applied the same strict scrutiny analysis regardless of the
government’s purported reason for using race and regardless of the setting in which race was being used. We rejected calls to use more lenient review in the face of claims
that race was being used in “good faith” because “ ‘[m]ore
than good motives should be required when government
seeks to allocate its resources by way of an explicit racial
classification system.’ ” Adarand, supra, at 226; Fullilove,
supra, at 537 (STEVENS, J., dissenting) (“Racial classifications are simply too pernicious to permit any but the most
exact connection between justification and classification”).
We likewise rejected calls to apply more lenient review
based on the particular setting in which race is being
used. Indeed, even in the specific context of higher education, we emphasized that “constitutional limitations protecting individual rights may not be disregarded.” Bakke,
supra, at 314.
Although the Court recites the language of our strict
scrutiny analysis, its application of that review is unprecedented in its deference.
Respondents’ asserted justification for the Law School’s
use of race in the admissions process is “obtaining ‘the
educational benefits that flow from a diverse student
body.’ ” Ante, at 15 (quoting Brief for Respondents Bollin-
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ger et al. i). They contend that a “critical mass” of underrepresented minorities is necessary to further that interest. Ante, at 17. Respondents and school administrators
explain generally that “critical mass” means a sufficient
number of underrepresented minority students to achieve
several objectives: To ensure that these minority students
do not feel isolated or like spokespersons for their race; to
provide adequate opportunities for the type of interaction
upon which the educational benefits of diversity depend;
and to challenge all students to think critically and reexamine stereotypes. See App. to Pet. for Cert. 211a; Brief
for Respondents Bollinger et al. 26. These objectives
indicate that “critical mass” relates to the size of the student body. Id., at 5 (claiming that the Law School has
enrolled “critical mass,” or “enough minority students to
provide meaningful integration of its classrooms and
residence halls”). Respondents further claim that the Law
School is achieving “critical mass.” Id., at 4 (noting that
the Law School’s goals have been “greatly furthered by the
presence of . . . a ‘critical mass’ of ” minority students in
the student body).
In practice, the Law School’s program bears little or no
relation to its asserted goal of achieving “critical mass.”
Respondents explain that the Law School seeks to accumulate a “critical mass” of each underrepresented minority group. See, e.g., id., at 49, n. 79 (“The Law School’s . . .
current policy . . . provide[s] a special commitment to
enrolling a ‘critical mass’ of ‘Hispanics’ ”). But the record
demonstrates that the Law School’s admissions practices
with respect to these groups differ dramatically and cannot be defended under any consistent use of the term
“critical mass.”
From 1995 through 2000, the Law School admitted
between 1,130 and 1,310 students. Of those, between 13
and 19 were Native American, between 91 and 108 were
African-Americans, and between 47 and 56 were Hispanic.
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If the Law School is admitting between 91 and 108
African-Americans in order to achieve “critical mass,”
thereby preventing African-American students from feeling “isolated or like spokespersons for their race,” one
would think that a number of the same order of magnitude
would be necessary to accomplish the same purpose for
Hispanics and Native Americans. Similarly, even if all of
the Native American applicants admitted in a given year
matriculate, which the record demonstrates is not at all
the case,* how can this possibly constitute a “critical
mass” of Native Americans in a class of over 350 students?
In order for this pattern of admission to be consistent with
the Law School’s explanation of “critical mass,” one would
have to believe that the objectives of “critical mass” offered
by respondents are achieved with only half the number of
Hispanics and one-sixth the number of Native Americans
as compared to African-Americans. But respondents offer
no race-specific reasons for such disparities. Instead, they
simply emphasize the importance of achieving “critical
mass,” without any explanation of why that concept is
applied differently among the three underrepresented
minority groups.
These different numbers, moreover, come only as a
result of substantially different treatment among the
three underrepresented minority groups, as is apparent in
an example offered by the Law School and highlighted by
the Court: The school asserts that it “frequently accepts
nonminority applicants with grades and test scores lower
than underrepresented minority applicants (and other
nonminority applicants) who are rejected.” Ante, at 26
——————
*Indeed, during this 5-year time period, enrollment of Native American students dropped to as low as three such students. Any assertion
that such a small group constituted a “critical mass” of Native Americans is simply absurd.
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(citing Brief for Respondents Bollinger et al. 10). Specifically, the Law School states that “[s]ixty-nine minority
applicants were rejected between 1995 and 2000 with at
least a 3.5 [Grade Point Average (GPA)] and a [score of]
159 or higher on the [Law School Admissions Test (LSAT)]”
while a number of Caucasian and Asian-American applicants with similar or lower scores were admitted. Brief for
Respondents Bollinger et al. 10.
Review of the record reveals only 67 such individuals.
Of these 67 individuals, 56 were Hispanic, while only 6
were African-American, and only 5 were Native American.
This discrepancy reflects a consistent practice. For example, in 2000, 12 Hispanics who scored between a 159–160
on the LSAT and earned a GPA of 3.00 or higher applied
for admission and only 2 were admitted. App. 200–201.
Meanwhile, 12 African-Americans in the same range of
qualifications applied for admission and all 12 were admitted. Id., at 198. Likewise, that same year, 16 Hispanics who scored between a 151–153 on the LSAT and
earned a 3.00 or higher applied for admission and only 1 of
those applicants was admitted. Id., at 200–201. Twentythree similarly qualified African-Americans applied for
admission and 14 were admitted. Id., at 198.
These statistics have a significant bearing on petitioner’s case. Respondents have never offered any racespecific arguments explaining why significantly more
individuals from one underrepresented minority group are
needed in order to achieve “critical mass” or further student body diversity. They certainly have not explained
why Hispanics, who they have said are among “the groups
most isolated by racial barriers in our country,” should
have their admission capped out in this manner. Brief for
Respondents Bollinger et al. 50. True, petitioner is neither Hispanic nor Native American. But the Law School’s
disparate admissions practices with respect to these minority groups demonstrate that its alleged goal of “critical
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mass” is simply a sham. Petitioner may use these statistics to expose this sham, which is the basis for the Law
School’s admission of less qualified underrepresented
minorities in preference to her. Surely strict scrutiny
cannot permit these sort of disparities without at least
some explanation.
Only when the “critical mass” label is discarded does a
likely explanation for these numbers emerge. The Court
states that the Law School’s goal of attaining a “critical
mass” of underrepresented minority students is not an
interest in merely “ ‘assur[ing] within its student body
some specified percentage of a particular group merely
because of its race or ethnic origin.’ ” Ante, at 17 (quoting
Bakke, 438 U. S., at 307 (opinion of Powell, J.)). The Court
recognizes that such an interest “would amount to outright racial balancing, which is patently unconstitutional.”
Ante, at 17. The Court concludes, however, that the Law
School’s use of race in admissions, consistent with Justice
Powell’s opinion in Bakke, only pays “ ‘[s]ome attention to
numbers.’ ” Ante, at 23 (quoting Bakke, supra, at 323).
But the correlation between the percentage of the Law
School’s pool of applicants who are members of the three
minority groups and the percentage of the admitted applicants who are members of these same groups is far too
precise to be dismissed as merely the result of the school
paying “some attention to [the] numbers.” As the tables
below show, from 1995 through 2000 the percentage of
admitted applicants who were members of these minority
groups closely tracked the percentage of individuals in the
school’s applicant pool who were from the same groups.
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Table 1

Year

Number of
law school
applicants

Number of
AfricanAmerican
applicants

% of
applicants
who were
AfricanAmerican

1995
1996
1997
1998
1999
2000

4147
3677
3429
3537
3400
3432

404
342
320
304
247
259

9.7%
9.3%
9.3%
8.6%
7.3%
7.5%

Number of
applicants
admitted
by the law
school

Number of
AfricanAmerican
applicants
admitted

% of
admitted
applicants
who were
AfricanAmerican

1130
1170
1218
1310
1280
1249

106
108
101
103
91
91

9.4%
9.2%
8.3%
7.9%
7.1%
7.3%

Number of
applicants
admitted
by the law
school

Number of
Hispanic
applicants
admitted

% of
admitted
applicants
who were
Hispanic

1130
1170
1218
1310
1280
1249

56
54
47
55
48
53

5.0%
4.6%
3.9%
4.2%
3.8%
4.2%

Number of
applicants
admitted
by the law
school

Number of
Native
American
applicants
admitted

% of
admitted
applicants
who were
Native
American

1130
1170
1218
1310
1280
1249

14
13
19
18
13
14

1.2%
1.1%
1.6%
1.4%
1.0%
1.1%

Table 2

Year

Number of
law school
applicants

Number of
Hispanic
applicants

% of
applicants
who were
Hispanic

1995
1996
1997
1998
1999
2000

4147
3677
3429
3537
3400
3432

213
186
163
150
152
168

5.1%
5.1%
4.8%
4.2%
4.5%
4.9%
Table 3

Year

Number of
law school
applicants

Number of
Native
American
applicants

% of
applicants
who were
Native
American

1995
1996
1997
1998
1999
2000

4147
3677
3429
3537
3400
3432

45
31
37
40
25
35

1.1%
0.8%
1.1%
1.1%
0.7%
1.0%
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For example, in 1995, when 9.7% of the applicant pool
was African-American, 9.4% of the admitted class was
African-American. By 2000, only 7.5% of the applicant
pool was African-American, and 7.3% of the admitted class
was African-American. This correlation is striking. Respondents themselves emphasize that the number of
underrepresented minority students admitted to the Law
School would be significantly smaller if the race of each
applicant were not considered. See App. to Pet. for Cert.
223a; Brief for Respondents Bollinger et al. 6 (quoting
App. to Pet. for Cert. of Bollinger et al. 299a). But, as the
examples above illustrate, the measure of the decrease
would differ dramatically among the groups. The tight
correlation between the percentage of applicants and
admittees of a given race, therefore, must result from
careful race based planning by the Law School. It suggests a formula for admission based on the aspirational
assumption that all applicants are equally qualified academically, and therefore that the proportion of each group
admitted should be the same as the proportion of that
group in the applicant pool. See Brief for Respondents
Bollinger et al. 43, n. 70 (discussing admissions officers’
use of “periodic reports” to track “the racial composition of
the developing class”).
Not only do respondents fail to explain this phenomenon, they attempt to obscure it. See id., at 32, n. 50 (“The
Law School’s minority enrollment percentages . . . diverged from the percentages in the applicant pool by as
much as 17.7% from 1995–2000”). But the divergence
between the percentages of underrepresented minorities
in the applicant pool and in the enrolled classes is not the
only relevant comparison. In fact, it may not be the most
relevant comparison. The Law School cannot precisely
control which of its admitted applicants decide to attend
the university. But it can and, as the numbers demon-
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strate, clearly does employ racial preferences in extending
offers of admission. Indeed, the ostensibly flexible nature
of the Law School’s admissions program that the Court
finds appealing, see ante, at 24–26, appears to be, in practice, a carefully managed program designed to ensure
proportionate representation of applicants from selected
minority groups.
I do not believe that the Constitution gives the Law
School such free rein in the use of race. The Law School
has offered no explanation for its actual admissions practices and, unexplained, we are bound to conclude that the
Law School has managed its admissions program, not to
achieve a “critical mass,” but to extend offers of admission
to members of selected minority groups in proportion to
their statistical representation in the applicant pool. But
this is precisely the type of racial balancing that the Court
itself calls “patently unconstitutional.” Ante, at 17.
Finally, I believe that the Law School’s program fails
strict scrutiny because it is devoid of any reasonably precise time limit on the Law School’s use of race in admissions. We have emphasized that we will consider “the
planned duration of the remedy” in determining whether a
race-conscious program is constitutional. Fullilove, 448
U. S., at 510 (Powell, J. concurring); see also United States
v. Paradise, 480 U. S. 149, 171 (1987) (“In determining
whether race-conscious remedies are appropriate, we look
to several factors, including the . . . duration of the relief ”).
Our previous cases have required some limit on the duration of programs such as this because discrimination on
the basis of race is invidious.
The Court suggests a possible 25-year limitation on the
Law School’s current program. See ante, at 30. Respondents, on the other hand, remain more ambiguous, explaining that “the Law School of course recognizes that
race-conscious programs must have reasonable durational
limits, and the Sixth Circuit properly found such a limit in
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the Law School’s resolve to cease considering race when
genuine race-neutral alternatives become available.” Brief
for Respondents Bollinger et al. 32. These discussions of a
time limit are the vaguest of assurances. In truth, they
permit the Law School’s use of racial preferences on a
seemingly permanent basis. Thus, an important component of strict scrutiny—that a program be limited in
time—is casually subverted.
The Court, in an unprecedented display of deference
under our strict scrutiny analysis, upholds the Law
School’s program despite its obvious flaws. We have said
that when it comes to the use of race, the connection between the ends and the means used to attain them must
be precise. But here the flaw is deeper than that; it is not
merely a question of “fit” between ends and means. Here
the means actually used are forbidden by the Equal Protection Clause of the Constitution.
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BARBARA GRUTTER, PETITIONER v. LEE
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JUSTICE KENNEDY, dissenting.
The separate opinion by Justice Powell in Regents of
Univ. of Cal. v. Bakke is based on the principle that a
university admissions program may take account of race
as one, nonpredominant factor in a system designed to
consider each applicant as an individual, provided the
program can meet the test of strict scrutiny by the judiciary. 438 U. S. 265, 289–291, 315–318 (1978). This is a
unitary formulation. If strict scrutiny is abandoned or
manipulated to distort its real and accepted meaning, the
Court lacks authority to approve the use of race even in
this modest, limited way. The opinion by Justice Powell,
in my view, states the correct rule for resolving this case.
The Court, however, does not apply strict scrutiny. By
trying to say otherwise, it undermines both the test and
its own controlling precedents.
Justice Powell’s approval of the use of race in university
admissions reflected a tradition, grounded in the First
Amendment, of acknowledging a university’s conception of
its educational mission. Bakke, supra, at 312–314; ante, at
16–17. Our precedents provide a basis for the Court’s
acceptance of a university’s considered judgment that racial
diversity among students can further its educational task,
when supported by empirical evidence. Ante, at 17–19.
It is unfortunate, however, that the Court takes the first
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part of Justice Powell’s rule but abandons the second.
Having approved the use of race as a factor in the admissions process, the majority proceeds to nullify the essential
safeguard Justice Powell insisted upon as the precondition
of the approval. The safeguard was rigorous judicial
review, with strict scrutiny as the controlling standard.
Bakke, supra, at 291 (“Racial and ethnic distinctions of
any sort are inherently suspect and thus call for the most
exacting judicial examination”). This Court has reaffirmed, subsequent to Bakke, the absolute necessity of
strict scrutiny when the state uses race as an operative
category. Adarand Constructors, Inc. v. Peña, 515 U. S.
200, 224 (1995) (“[A]ny person, of whatever race, has the
right to demand that any governmental actor subject to
the Constitution justify any racial classification subjecting
that person to unequal treatment under the strictest
judicial scrutiny”); Richmond v. J. A. Croson Co., 488 U. S.
469, 493–494 (1989); see id., at 519 (KENNEDY, J., concurring in part and concurring in judgment) (“[A]ny racial
preference must face the most rigorous scrutiny by the
courts”). The Court confuses deference to a university’s
definition of its educational objective with deference to the
implementation of this goal. In the context of university
admissions the objective of racial diversity can be accepted
based on empirical data known to us, but deference is not
to be given with respect to the methods by which it is
pursued. Preferment by race, when resorted to by the
State, can be the most divisive of all policies, containing
within it the potential to destroy confidence in the Constitution and in the idea of equality. The majority today
refuses to be faithful to the settled principle of strict review designed to reflect these concerns.
The Court, in a review that is nothing short of perfunctory, accepts the University of Michigan Law School’s
assurances that its admissions process meets with constitutional requirements. The majority fails to confront the
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reality of how the Law School’s admissions policy is implemented. The dissenting opinion by THE CHIEF JUSTICE,
which I join in full, demonstrates beyond question why the
concept of critical mass is a delusion used by the Law
School to mask its attempt to make race an automatic
factor in most instances and to achieve numerical goals
indistinguishable from quotas. An effort to achieve racial
balance among the minorities the school seeks to attract is,
by the Court’s own admission, “patently unconstitutional.”
Ante, at 17; see also Bakke, 438 U. S, at 307 (opinion of
Powell, J.). It remains to point out how critical mass becomes inconsistent with individual consideration in some
more specific aspects of the admissions process.
About 80 to 85 percent of the places in the entering class
are given to applicants in the upper range of Law School
Admissions Test scores and grades. An applicant with
these credentials likely will be admitted without consideration of race or ethnicity. With respect to the remaining
15 to 20 percent of the seats, race is likely outcome determinative for many members of minority groups. That is
where the competition becomes tight and where any given
applicant’s chance of admission is far smaller if he or she
lacks minority status. At this point the numerical concept
of critical mass has the real potential to compromise individual review.
The Law School has not demonstrated how individual
consideration is, or can be, preserved at this stage of the
application process given the instruction to attain what it
calls critical mass. In fact the evidence shows otherwise.
There was little deviation among admitted minority students during the years from 1995 to 1998. The percentage
of enrolled minorities fluctuated only by 0.3%, from 13.5%
to 13.8%. The number of minority students to whom offers
were extended varied by just a slightly greater magnitude
of 2.2%, from the high of 15.6% in 1995 to the low of 13.4%
in 1998.
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The District Court relied on this uncontested fact to
draw an inference that the Law School’s pursuit of critical
mass mutated into the equivalent of a quota. 137 F. Supp.
2d 821, 851 (ED Mich. 2001). Admittedly, there were
greater fluctuations among enrolled minorities in the
preceding years, 1987–1994, by as much as 5 or 6%. The
percentage of minority offers, however, at no point fell
below 12%, historically defined by the Law School as the
bottom of its critical mass range. The greater variance
during the earlier years, in any event, does not dispel
suspicion that the school engaged in racial balancing. The
data would be consistent with an inference that the Law
School modified its target only twice, in 1991 (from 13% to
19%), and then again in 1995 (back from 20% to 13%).
The intervening year, 1993, when the percentage dropped
to 14.5%, could be an aberration, caused by the school’s
miscalculation as to how many applicants with offers
would accept or by its redefinition, made in April 1992, of
which minority groups were entitled to race-based preference. See Brief for Respondents Bollinger et al. 49, n. 79.
Year

Percentage
of enrolled
minority
students

1987
1988
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998

12.3%
13.6%
14.4%
13.4%
19.1%
19.8%
14.5%
20.1%
13.5%
13.8%
13.6%
13.8%
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The narrow fluctuation band raises an inference that
the Law School subverted individual determination, and
strict scrutiny requires the Law School to overcome the
inference. Whether the objective of critical mass “is described as a quota or a goal, it is a line drawn on the basis
of race and ethnic status,” and so risks compromising
individual assessment. Bakke, 438 U. S., at 289 (opinion
of Powell, J.). In this respect the Law School program
compares unfavorably with the experience of Little Ivy
League colleges. Amicus Amherst College, for example,
informs us that the offers it extended to students of African-American background during the period from 1993 to
2002 ranged between 81 and 125 out of 950 offers total,
resulting in a fluctuation from 24 to 49 matriculated
students in a class of about 425. See Brief for Amherst
College et al. as Amici Curiae 10–11. The Law School
insisted upon a much smaller fluctuation, both in the
offers extended and in the students who eventually enrolled, despite having a comparable class size.
The Law School has the burden of proving, in conformance with the standard of strict scrutiny, that it did not
utilize race in an unconstitutional way. Adarand Constructors, 515 U. S., at 224. At the very least, the constancy of
admitted minority students and the close correlation between the racial breakdown of admitted minorities and the
composition of the applicant pool, discussed by THE CHIEF
JUSTICE, ante, at 3–9, require the Law School either to
produce a convincing explanation or to show it has taken
adequate steps to ensure individual assessment. The Law
School does neither.
The obvious tension between the pursuit of critical mass
and the requirement of individual review increased by the
end of the admissions season. Most of the decisions where
race may decide the outcome are made during this period.
See supra, at 3. The admissions officers consulted the
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daily reports which indicated the composition of the incoming class along racial lines. As Dennis Shields, Director of Admissions from 1991 to 1996, stated, “the further
[he] went into the [admissions] season the more frequently
[he] would want to look at these [reports] and see the
change from day-to-day.” These reports would “track
exactly where [the Law School] st[ood] at any given time
in assembling the class,” and so would tell the admissions
personnel whether they were short of assembling a critical
mass of minority students. Shields generated these reports because the Law School’s admissions policy told him
the racial make-up of the entering class was “something
[he] need[ed] to be concerned about,” and so he had “to
find a way of tracking what’s going on.”
The consultation of daily reports during the last stages
in the admissions process suggests there was no further
attempt at individual review save for race itself. The
admissions officers could use the reports to recalibrate the
plus factor given to race depending on how close they were
to achieving the Law School’s goal of critical mass. The
bonus factor of race would then become divorced from
individual review; it would be premised instead on the
numerical objective set by the Law School.
The Law School made no effort to guard against this
danger. It provided no guidelines to its admissions personnel on how to reconcile individual assessment with the
directive to admit a critical mass of minority students.
The admissions program could have been structured to
eliminate at least some of the risk that the promise of
individual evaluation was not being kept. The daily consideration of racial breakdown of admitted students is not
a feature of affirmative-action programs used by other
institutions of higher learning. The Little Ivy League
colleges, for instance, do not keep ongoing tallies of racial
or ethnic composition of their entering students. See Brief
for Amherst College et al. as Amici Curiae 10.
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To be constitutional, a university’s compelling interest
in a diverse student body must be achieved by a system
where individual assessment is safeguarded through the
entire process. There is no constitutional objection to the
goal of considering race as one modest factor among many
others to achieve diversity, but an educational institution
must ensure, through sufficient procedures, that each
applicant receives individual consideration and that race
does not become a predominant factor in the admissions
decisionmaking. The Law School failed to comply with
this requirement, and by no means has it carried its burden to show otherwise by the test of strict scrutiny.
The Court’s refusal to apply meaningful strict scrutiny
will lead to serious consequences. By deferring to the law
schools’ choice of minority admissions programs, the
courts will lose the talents and resources of the faculties
and administrators in devising new and fairer ways to
ensure individual consideration. Constant and rigorous
judicial review forces the law school faculties to undertake
their responsibilities as state employees in this most
sensitive of areas with utmost fidelity to the mandate of
the Constitution. Dean Allan Stillwagon, who directed the
Law School’s Office of Admissions from 1979 to 1990,
explained the difficulties he encountered in defining racial
groups entitled to benefit under the School’s affirmative
action policy. He testified that faculty members were
“breathtakingly cynical” in deciding who would qualify as
a member of underrepresented minorities. An example he
offered was faculty debate as to whether Cubans should be
counted as Hispanics: One professor objected on the
grounds that Cubans were Republicans. Many academics
at other law schools who are “affirmative action’s more
forthright defenders readily concede that diversity is
merely the current rationale of convenience for a policy
that they prefer to justify on other grounds.” Schuck,
Affirmative Action: Past, Present, and Future, 20 Yale L.
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& Pol’y Rev. 1, 34 (2002) (citing Levinson, Diversity, 2
U. Pa. J. Const. L. 573, 577–578 (2000); Rubenfeld, Affirmative Action, 107 Yale L. J. 427, 471 (1997)). This is
not to suggest the faculty at Michigan or other law schools
do not pursue aspirations they consider laudable and
consistent with our constitutional traditions. It is but
further evidence of the necessity for scrutiny that is real,
not feigned, where the corrosive category of race is a factor
in decisionmaking. Prospective students, the courts, and
the public can demand that the State and its law schools
prove their process is fair and constitutional in every
phase of implementation.
It is difficult to assess the Court’s pronouncement that
race-conscious admissions programs will be unnecessary
25 years from now. Ante, at 30–31. If it is intended to
mitigate the damage the Court does to the concept of strict
scrutiny, neither petitioners nor other rejected law school
applicants will find solace in knowing the basic protection
put in place by Justice Powell will be suspended for a full
quarter of a century. Deference is antithetical to strict
scrutiny, not consistent with it.
As to the interpretation that the opinion contains its
own self-destruct mechanism, the majority’s abandonment
of strict scrutiny undermines this objective. Were the
courts to apply a searching standard to race-based admissions schemes, that would force educational institutions to
seriously explore race-neutral alternatives. The Court, by
contrast, is willing to be satisfied by the Law School’s
profession of its own good faith. The majority admits as
much: “We take the Law School at its word that it would
‘like nothing better than to find a race-neutral admissions
formula’ and will terminate its race-conscious admissions
program as soon as practicable.” Ante, at 30 (quoting Brief
for Respondent Bollinger et al. 34).
If universities are given the latitude to administer
programs that are tantamount to quotas, they will have
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few incentives to make the existing minority admissions
schemes transparent and protective of individual review.
The unhappy consequence will be to perpetuate the hostilities that proper consideration of race is designed to
avoid. The perpetuation, of course, would be the worst of
all outcomes. Other programs do exist which will be more
effective in bringing about the harmony and mutual respect among all citizens that our constitutional tradition
has always sought. They, and not the program under
review here, should be the model, even if the Court defaults by not demanding it.
It is regrettable the Court’s important holding allowing
racial minorities to have their special circumstances considered in order to improve their educational opportunities
is accompanied by a suspension of the strict scrutiny
which was the predicate of allowing race to be considered
in the first place. If the Court abdicates its constitutional
duty to give strict scrutiny to the use of race in university
admissions, it negates my authority to approve the use of
race in pursuit of student diversity. The Constitution
cannot confer the right to classify on the basis of race even
in this special context absent searching judicial review.
For these reasons, though I reiterate my approval of giving appropriate consideration to race in this one context, I
must dissent in the present case.
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Petitioners Gratz and Hamacher, both of whom are Michigan residents
and Caucasian, applied for admission to the University of Michigan’s
(University) College of Literature, Science, and the Arts (LSA) in
1995 and 1997, respectively. Although the LSA considered Gratz to
be well qualified and Hamacher to be within the qualified range, both
were denied early admission and were ultimately denied admission.
In order to promote consistency in the review of the many applications received, the University’s Office of Undergraduate Admissions
(OUA) uses written guidelines for each academic year. The guidelines have changed a number of times during the period relevant to
this litigation. The OUA considers a number of factors in making
admissions decisions, including high school grades, standardized test
scores, high school quality, curriculum strength, geography, alumni
relationships, leadership, and race. During all relevant periods, the
University has considered African-Americans, Hispanics, and Native
Americans to be “underrepresented minorities,” and it is undisputed
that the University admits virtually every qualified applicant from
these groups. The current guidelines use a selection method under
which every applicant from an underrepresented racial or ethnic minority group is automatically awarded 20 points of the 100 needed to
guarantee admission.
Petitioners filed this class action alleging that the University’s use
of racial preferences in undergraduate admissions violated the Equal
Protection Clause of the Fourteenth Amendment, Title VI of the Civil
Rights Act of 1964, and 42 U. S. C. §1981. They sought compensatory
and punitive damages for past violations, declaratory relief finding
that respondents violated their rights to nondiscriminatory treatment, an injunction prohibiting respondents from continuing to dis-
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criminate on the basis of race, and an order requiring the LSA to offer Hamacher admission as a transfer student. The District Court
granted petitioners’ motion to certify a class consisting of individuals
who applied for and were denied admission to the LSA for academic
year 1995 and forward and who are members of racial or ethnic
groups that respondents treated less favorably on the basis of race.
Hamacher, whose claim was found to challenge racial discrimination
on a classwide basis, was designated as the class representative. On
cross-motions for summary judgment, respondents relied on Justice
Powell’s principal opinion in Regents of Univ. of Cal. v. Bakke, 438
U. S. 265, 317, which expressed the view that the consideration of
race as a factor in admissions might in some cases serve a compelling
government interest. Respondents contended that the LSA has just
such an interest in the educational benefits that result from having a
racially and ethnically diverse student body and that its program is
narrowly tailored to serve that interest. The court agreed with respondents as to the LSA’s current admissions guidelines and granted
them summary judgment in that respect. However, the court also
found that the LSA’s admissions guidelines for 1995 through 1998
operated as the functional equivalent of a quota running afoul of Justice Powell’s Bakke opinion, and thus granted petitioners summary
judgment with respect to respondents’ admissions programs for those
years. While interlocutory appeals were pending in the Sixth Circuit,
that court issued an opinion in Grutter v. Bollinger, post, p. ___, upholding the admissions program used by the University’s Law School.
This Court granted certiorari in both cases, even though the Sixth
Circuit had not yet rendered judgment in this one.

Held:
1. Petitioners have standing to seek declaratory and injunctive relief. The Court rejects JUSTICE STEVENS’ contention that, because
Hamacher did not actually apply for admission as a transfer student,
his future injury claim is at best conjectural or hypothetical rather
than real and immediate. The “injury in fact” necessary to establish
standing in this type of case is the denial of equal treatment resulting
from the imposition of the barrier, not the ultimate inability to obtain
the benefit. Northeastern Fla. Chapter, Associated Gen. Contractors
of America v. Jacksonville, 508 U. S. 656, 666. In the face of such a
barrier, to establish standing, a party need only demonstrate that it
is able and ready to perform and that a discriminatory policy prevents it from doing so on an equal basis. Ibid. In bringing his equal
protection challenge against the University’s use of race in undergraduate admissions, Hamacher alleged that the University had denied him the opportunity to compete for admission on an equal basis.
Hamacher was denied admission to the University as a freshman ap-
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plicant even though an underrepresented minority applicant with his
qualifications would have been admitted. After being denied admission, Hamacher demonstrated that he was “able and ready” to apply
as a transfer student should the University cease to use race in undergraduate admissions. He therefore has standing to seek prospective relief with respect to the University’s continued use of race. Also
rejected is JUSTICE STEVENS’ contention that such use in undergraduate transfer admissions differs from the University’s use of race in
undergraduate freshman admissions, so that Hamacher lacks
standing to represent absent class members challenging the latter.
Each year the OUA produces a document setting forth guidelines for
those seeking admission to the LSA, including freshman and transfer
applicants. The transfer applicant guidelines specifically crossreference factors and qualifications considered in assessing freshman
applicants. In fact, the criteria used to determine whether a transfer
applicant will contribute to diversity are identical to those used to
evaluate freshman applicants. The only difference is that all underrepresented minority freshman applicants receive 20 points and “virtually” all who are minimally qualified are admitted, while “generally” all minimally qualified minority transfer applicants are
admitted outright. While this difference might be relevant to a narrow tailoring analysis, it clearly has no effect on petitioners’ standing
to challenge the University’s use of race in undergraduate admissions
and its assertion that diversity is a compelling state interest justifying its consideration of the race of its undergraduate applicants. See
General Telephone Co. of Southwest v. Falcon, 457 U. S. 147, 159;
Blum v. Yaretsky, 457 U. S. 991, distinguished. The District Court’s
carefully considered decision to certify this class action is correct. Cf.
Coopers & Lybrand v. Livesay, 437 U. S. 463, 469. Hamacher’s personal
stake, in view of both his past injury and the potential injury he faced at
the time of certification, demonstrates that he may maintain the action.
Pp. 11–20.
2. Because the University’s use of race in its current freshman admissions policy is not narrowly tailored to achieve respondents’ asserted interest in diversity, the policy violates the Equal Protection
Clause. For the reasons set forth in Grutter v. Bollinger, post, at 15–
21, the Court has today rejected petitioners’ argument that diversity
cannot constitute a compelling state interest. However, the Court
finds that the University’s current policy, which automatically distributes 20 points, or one-fifth of the points needed to guarantee admission, to every single “underrepresented minority” applicant solely
because of race, is not narrowly tailored to achieve educational diversity. In Bakke, Justice Powell explained his view that it would be
permissible for a university to employ an admissions program in
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which “race or ethnic background may be deemed a ‘plus’ in a particular applicant’s file.” 438 U. S., at 317. He emphasized, however,
the importance of considering each particular applicant as an individual, assessing all of the qualities that individual possesses, and in
turn, evaluating that individual’s ability to contribute to the unique
setting of higher education. The admissions program Justice Powell
described did not contemplate that any single characteristic automatically ensured a specific and identifiable contribution to a university’s diversity. See id., at 315. The current LSA policy does not provide the individualized consideration Justice Powell contemplated.
The only consideration that accompanies the 20-point automatic distribution to all applicants from underrepresented minorities is a factual review to determine whether an individual is a member of one of
these minority groups. Moreover, unlike Justice Powell’s example,
where the race of a “particular black applicant” could be considered
without being decisive, see id., at 317, the LSA’s 20-point distribution
has the effect of making “the factor of race . . . decisive” for virtually
every minimally qualified underrepresented minority applicant, ibid.
The fact that the LSA has created the possibility of an applicant’s file
being flagged for individualized consideration only emphasizes the
flaws of the University’s system as a whole when compared to that
described by Justice Powell. The record does not reveal precisely how
many applications are flagged, but it is undisputed that such consideration is the exception and not the rule in the LSA’s program. Also,
this individualized review is only provided after admissions counselors automatically distribute the University’s version of a “plus” that
makes race a decisive factor for virtually every minimally qualified
underrepresented minority applicant. The Court rejects respondents’
contention that the volume of applications and the presentation of
applicant information make it impractical for the LSA to use the admissions system upheld today in Grutter. The fact that the implementation of a program capable of providing individualized consideration might present administrative challenges does not render
constitutional an otherwise problematic system. See, e.g., Richmond
v. J. A. Croson Co., 488 U. S. 469, 508. Nothing in Justice Powell’s
Bakke opinion signaled that a university may employ whatever
means it desires to achieve diversity without regard to the limits imposed by strict scrutiny. Pp. 20–27.
3. Because the University’s use of race in its current freshman admissions policy violates the Equal Protection Clause, it also violates
Title VI and §1981. See, e.g., Alexander v. Sandoval, 532 U. S. 275,
281; General Building Contractors Assn. v. Pennsylvania, 458 U. S.
375, 389–390. Accordingly, the Court reverses that portion of the
District Court’s decision granting respondents summary judgment
with respect to liability. Pp. 27–28.
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Reversed in part and remanded.
REHNQUIST, C. J. delivered the opinion of the Court, in which
O’CONNOR, SCALIA, KENNEDY, and THOMAS, JJ., joined. O’CONNOR, J.,
filed a concurring opinion, in which BREYER, J., joined in part. THOMAS,
J., filed a concurring opinion. BREYER, J., filed an opinion concurring in
the judgment. STEVENS, J., filed a dissenting opinion, in which SOUTER,
J., joined. SOUTER, J., filed a dissenting opinion, in which GINSBURG, J.,
joined as to Part II. GINSBURG, J., filed a dissenting opinion, in which
SOUTER, J., joined, and in which BREYER, J., joined as to Part I.
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PETITIONERS v. LEE BOLLINGER ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT
[June 23, 2003]

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.
We granted certiorari in this case to decide whether “the
University of Michigan’s use of racial preferences in undergraduate admissions violate[s] the Equal Protection
Clause of the Fourteenth Amendment, Title VI of the Civil
Rights Act of 1964 (42 U. S. C. § 2000d), or 42 U. S. C.
§1981.” Brief for Petitioners i. Because we find that the
manner in which the University considers the race of
applicants in its undergraduate admissions guidelines
violates these constitutional and statutory provisions, we
reverse that portion of the District Court’s decision upholding the guidelines.
I
A
Petitioners Jennifer Gratz and Patrick Hamacher both
applied for admission to the University of Michigan’s
(University) College of Literature, Science, and the Arts
(LSA) as residents of the State of Michigan. Both petitioners are Caucasian. Gratz, who applied for admission
for the fall of 1995, was notified in January of that year
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that a final decision regarding her admission had been
delayed until April. This delay was based upon the University’s determination that, although Gratz was “ ‘well
qualified,’ ” she was “ ‘less competitive than the students
who ha[d] been admitted on first review.’ ” App. to Pet. for
Cert. 109a. Gratz was notified in April that the LSA was
unable to offer her admission. She enrolled in the University of Michigan at Dearborn, from which she graduated in
the spring of 1999.
Hamacher applied for admission to the LSA for the fall
of 1997. A final decision as to his application was also
postponed because, though his “ ‘academic credentials
[were] in the qualified range, they [were] not at the level
needed for first review admission.’ ” Ibid. Hamacher’s
application was subsequently denied in April 1997, and he
enrolled at Michigan State University.1
In October 1997, Gratz and Hamacher filed a lawsuit in
the United States District Court for the Eastern District of
Michigan against the University of Michigan, the LSA,2
James Duderstadt, and Lee Bollinger.3 Petitioners’ complaint was a class-action suit alleging “violations and
threatened violations of the rights of the plaintiffs and the
class they represent to equal protection of the laws under
the Fourteenth Amendment . . . , and for racial discrimi——————
1 Although Hamacher indicated that he “intend[ed] to apply to transfer if the [LSA’s] discriminatory admissions system [is] eliminated,” he
has since graduated from Michigan State University. App. 34.
2 The University of Michigan Board of Regents was subsequently
named as the proper defendant in place of the University and the LSA.
See id., at 17.
3 Duderstadt was the president of the University during the time that
Gratz’s application was under consideration. He has been sued in his
individual capacity. Bollinger was the president of the University
when Hamacher applied for admission. He was originally sued in both
his individual and official capacities, but he is no longer the president
of the University. Id., at 35.
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nation in violation of 42 U. S. C. §§1981, 1983, and 2000d
et seq.” App. 33. Petitioners sought, inter alia, compensatory and punitive damages for past violations, declaratory
relief finding that respondents violated petitioners’ “rights
to nondiscriminatory treatment,” an injunction prohibiting
respondents from “continuing to discriminate on the basis
of race in violation of the Fourteenth Amendment,” and an
order requiring the LSA to offer Hamacher admission as a
transfer student.4 Id., at 40.
The District Court granted petitioners’ motion for class
certification after determining that a class action was
appropriate pursuant to Federal Rule of Civil Procedure
23(b)(2). The certified class consisted of “those individuals
who applied for and were not granted admission to the
College of Literature, Science and the Arts of the University of Michigan for all academic years from 1995 forward
and who are members of those racial or ethnic groups,
including Caucasian, that defendants treated less favorably on the basis of race in considering their application for
admission.” App. 70–71. And Hamacher, whose claim the
District Court found to challenge a “ ‘practice of racial
discrimination pervasively applied on a classwide basis,’ ”
was designated as the class representative. Id., at 67, 70.
The court also granted petitioners’ motion to bifurcate the
proceedings into a liability and damages phase. Id., at 71.
The liability phase was to determine “whether [respondents’] use of race as a factor in admissions decisions
violates the Equal Protection Clause of the Fourteenth
——————
4A

group of African-American and Latino students who applied for,
or intended to apply for, admission to the University, as well as the
Citizens for Affirmative Action’s Preservation, a nonprofit organization
in Michigan, sought to intervene pursuant to Federal Rule of Civil
Procedure 24. See App. 13–14. The District Court originally denied
this request, see id., at 14–15, but the Sixth Circuit reversed that
decision. See Gratz v. Bollinger, 188 F. 3d 394 (1999).
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Amendment to the Constitution.” Id., at 70.5
B
The University has changed its admissions guidelines a
number of times during the period relevant to this litigation, and we summarize the most significant of these
changes briefly. The University’s Office of Undergraduate
Admissions (OUA) oversees the LSA admissions process.6
In order to promote consistency in the review of the large
number of applications received, the OUA uses written
guidelines for each academic year. Admissions counselors
make admissions decisions in accordance with these
guidelines.
OUA considers a number of factors in making admissions decisions, including high school grades, standardized
test scores, high school quality, curriculum strength,
geography, alumni relationships, and leadership. OUA
also considers race. During all periods relevant to this
litigation, the University has considered AfricanAmericans, Hispanics, and Native Americans to be “underrepresented minorities,” and it is undisputed that the
University admits “virtually every qualified . . . applicant”
from these groups. App. to Pet. for Cert. 111a.
During 1995 and 1996, OUA counselors evaluated applications according to grade point average combined with
what were referred to as the “SCUGA” factors. These
factors included the quality of an applicant’s high school
(S), the strength of an applicant’s high school curriculum
(C), an applicant’s unusual circumstances (U), an appli——————
5 The District Court decided also to consider petitioners’ request for
injunctive and declaratory relief during the liability phase of the
proceedings. App. 71.
6 Our description is taken, in large part, from the “Joint Proposed
Summary of Undisputed Facts Regarding Admissions Process” filed by
the parties in the District Court. App. to Pet. for Cert. 108a–117a.
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cant’s geographical residence (G), and an applicant’s
alumni relationships (A). After these scores were combined to produce an applicant’s “GPA 2” score, the reviewing admissions counselors referenced a set of “Guidelines” tables, which listed GPA 2 ranges on the vertical
axis, and American College Test/Scholastic Aptitude Test
(ACT/SAT) scores on the horizontal axis. Each table was
divided into cells that included one or more courses of
action to be taken, including admit, reject, delay for additional information, or postpone for reconsideration.
In both years, applicants with the same GPA 2 score
and ACT/SAT score were subject to different admissions
outcomes based upon their racial or ethnic status.7 For
example, as a Caucasian in-state applicant, Gratz’s GPA 2
score and ACT score placed her within a cell calling for a
postponed decision on her application. An in-state or outof-state minority applicant with Gratz’s scores would have
fallen within a cell calling for admission.
In 1997, the University modified its admissions procedure. Specifically, the formula for calculating an applicant’s GPA 2 score was restructured to include additional
point values under the “U” category in the SCUGA factors.
Under this new system, applicants could receive points for
underrepresented minority status, socioeconomic disadvantage, or attendance at a high school with a predominantly underrepresented minority population, or underrepresentation in the unit to which the student was
——————
7 In 1995, counselors used four such tables for different groups of
applicants: (1) in-state, nonminority applicants; (2) out-of-state, nonminority applicants; (3) in-state, minority applicants; and (4) out-ofstate, minority applicants. In 1996, only two tables were used, one for
in-state applicants and one for out-of-state applicants. But each cell on
these two tables contained separate courses of action for minority
applicants and nonminority applicants whose GPA 2 scores and
ACT/SAT scores placed them in that cell.
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applying (for example, men who sought to pursue a career
in nursing). Under the 1997 procedures, Hamacher’s
GPA 2 score and ACT score placed him in a cell on the instate applicant table calling for postponement of a final
admissions decision. An underrepresented minority applicant placed in the same cell would generally have been
admitted.
Beginning with the 1998 academic year, the OUA dispensed with the Guidelines tables and the SCUGA point
system in favor of a “selection index,” on which an applicant could score a maximum of 150 points. This index was
divided linearly into ranges generally calling for admissions dispositions as follows: 100–150 (admit); 95–99
(admit or postpone); 90–94 (postpone or admit); 75–89
(delay or postpone); 74 and below (delay or reject).
Each application received points based on high school
grade point average, standardized test scores, academic
quality of an applicant’s high school, strength or weakness
of high school curriculum, in-state residency, alumni
relationship, personal essay, and personal achievement or
leadership. Of particular significance here, under a “miscellaneous” category, an applicant was entitled to 20
points based upon his or her membership in an underrepresented racial or ethnic minority group. The University
explained that the “ ‘development of the selection index for
admissions in 1998 changed only the mechanics, not the
substance of how race and ethnicity were considered in
admissions.’ ” App. to Pet. for Cert. 116a.
In all application years from 1995 to 1998, the guidelines provided that qualified applicants from underrepresented minority groups be admitted as soon as possible in
light of the University’s belief that such applicants were
more likely to enroll if promptly notified of their admission. Also from 1995 through 1998, the University carefully managed its rolling admissions system to permit
consideration of certain applications submitted later in the
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academic year through the use of “protected seats.” Specific groups—including athletes, foreign students, ROTC
candidates, and underrepresented minorities—were “protected categories” eligible for these seats. A committee
called the Enrollment Working Group (EWG) projected
how many applicants from each of these protected categories the University was likely to receive after a given date
and then paced admissions decisions to permit full consideration of expected applications from these groups. If this
space was not filled by qualified candidates from the
designated groups toward the end of the admissions season, it was then used to admit qualified candidates remaining in the applicant pool, including those on the
waiting list.
During 1999 and 2000, the OUA used the selection
index, under which every applicant from an underrepresented racial or ethnic minority group was awarded 20
points. Starting in 1999, however, the University established an Admissions Review Committee (ARC), to provide
an additional level of consideration for some applications.
Under the new system, counselors may, in their discretion,
“flag” an application for the ARC to review after determining that the applicant (1) is academically prepared to
succeed at the University,8 (2) has achieved a minimum
selection index score, and (3) possesses a quality or characteristic important to the University’s composition of its
freshman class, such as high class rank, unique life experiences, challenges, circumstances, interests or talents,
socioeconomic disadvantage, and underrepresented race,
ethnicity, or geography. After reviewing “flagged” applications, the ARC determines whether to admit, defer, or
——————
8 LSA applicants who are Michigan residents must accumulate 80
points from the selection index criteria to be flagged, while out-of-state
applicants need to accumulate 75 points to be eligible for such consideration. See App. 257.
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deny each applicant.
C
The parties filed cross-motions for summary judgment
with respect to liability. Petitioners asserted that the
LSA’s use of race as a factor in admissions violates Title
VI of the Civil Rights Act of 1964, 78 Stat. 252, 42 U. S. C.
§2000d, and the Equal Protection Clause of the Fourteenth Amendment. Respondents relied on Justice Powell’s opinion in Regents of Univ. of Cal. v. Bakke, 438 U. S.
265 (1978), to respond to petitioners’ arguments. As discussed in greater detail in the Court’s opinion in Grutter v.
Bollinger, post, at 10–13, Justice Powell, in Bakke, expressed the view that the consideration of race as a factor
in admissions might in some cases serve a compelling
government interest. See 438 U. S., at 317. Respondents
contended that the LSA has just such an interest in the
educational benefits that result from having a racially and
ethnically diverse student body and that its program is
narrowly tailored to serve that interest. Respondentintervenors asserted that the LSA had a compelling interest in remedying the University’s past and current discrimination against minorities.9
The District Court began its analysis by reviewing this
Court’s decision in Bakke. See 122 F. Supp. 2d 811, 817
(ED Mich. 2001). Although the court acknowledged that
——————
9 The

District Court considered and rejected respondent-intervenors’
arguments in a supplemental opinion and order. See 135 F. Supp. 2d
790 (ED Mich. 2001). The court explained that respondent-intervenors
“failed to present any evidence that the discrimination alleged by them,
or the continuing effects of such discrimination, was the real justification for the LSA’s race-conscious admissions programs.” Id., at 795.
We agree, and to the extent respondent-intervenors reassert this
justification, a justification the University has never asserted throughout the course of this litigation, we affirm the District Court’s disposition of the issue.
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no decision from this Court since Bakke has explicitly
accepted the diversity rationale discussed by Justice Powell, see 122 F. Supp. 2d, at 820–821, it also concluded that
this Court had not, in the years since Bakke, ruled out
such a justification for the use of race. 122 F. Supp. 2d, at
820–821. The District Court concluded that respondents
and their amici curiae had presented “solid evidence” that
a racially and ethnically diverse student body produces
significant educational benefits such that achieving such a
student body constitutes a compelling governmental interest. See id., at 822–824.
The court next considered whether the LSA’s admissions guidelines were narrowly tailored to achieve that
interest. See id., at 824. Again relying on Justice Powell’s
opinion in Bakke, the District Court determined that the
admissions program the LSA began using in 1999 is a
narrowly tailored means of achieving the University’s
interest in the educational benefits that flow from a racially and ethnically diverse student body. See 122
F. Supp. 2d, at 827. The court emphasized that the LSA’s
current program does not utilize rigid quotas or seek to
admit a predetermined number of minority students. See
ibid. The award of 20 points for membership in an underrepresented minority group, in the District Court’s view,
was not the functional equivalent of a quota because
minority candidates were not insulated from review by
virtue of those points. See id., at 828. Likewise, the court
rejected the assertion that the LSA’s program operates
like the two-track system Justice Powell found objectionable in Bakke on the grounds that LSA applicants are not
competing for different groups of seats. See 122 F. Supp.
2d, at 828–829. The court also dismissed petitioners’
assertion that the LSA’s current system is nothing more
than a means by which to achieve racial balancing. See
id., at 831. The court explained that the LSA does not
seek to achieve a certain proportion of minority students,
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let alone a proportion that represents the community. See
ibid.
The District Court found the admissions guidelines the
LSA used from 1995 through 1998 to be more problematic.
In the court’s view, the University’s prior practice of “protecting” or “reserving” seats for underrepresented minority
applicants effectively kept nonprotected applicants from
competing for those slots. See id., at 832. This system,
the court concluded, operated as the functional equivalent
of a quota and ran afoul of Justice Powell’s opinion in
Bakke.10 See 122 F. Supp. 2d, at 832.
Based on these findings, the court granted petitioners’
motion for summary judgment with respect to the LSA’s
admissions programs in existence from 1995 through
1998, and respondents’ motion with respect to the LSA’s
admissions programs for 1999 and 2000. See id., at 833.
Accordingly, the District Court denied petitioners’ request
for injunctive relief. See id., at 814.
The District Court issued an order consistent with its
rulings and certified two questions for interlocutory appeal
to the Sixth Circuit pursuant to 28 U. S. C. §1292(b). Both
parties appealed aspects of the District Court’s rulings,
and the Court of Appeals heard the case en banc on the
same day as Grutter v. Bollinger. The Sixth Circuit later
issued an opinion in Grutter, upholding the admissions
program used by the University of Michigan Law School,
——————
10 The

District Court determined that respondents Bollinger and
Duderstadt, who were sued in their individual capacities under Rev.
Stat. §1979, 42 U. S. C. §1983, were entitled to summary judgment
based on the doctrine of qualified immunity. See 122 F. Supp. 2d, at
833–834. Petitioners have not asked this Court to review this aspect of
the District Court’s decision. The District Court denied the Board of
Regents’ motion for summary judgment with respect to petitioners’
Title VI claim on Eleventh Amendment immunity grounds. See id., at
834–836. Respondents have not asked this Court to review this aspect
of the District Court’s decision.
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and the petitioner in that case sought a writ of certiorari
from this Court. Petitioners asked this Court to grant
certiorari in this case as well, despite the fact that the
Court of Appeals had not yet rendered a judgment, so that
this Court could address the constitutionality of the consideration of race in university admissions in a wider
range of circumstances. We did so. See 537 U. S. 1044
(2002).
II
As they have throughout the course of this litigation,
petitioners contend that the University’s consideration of
race in its undergraduate admissions decisions violates §1
of the Equal Protection Clause of the Fourteenth Amendment,11 Title VI,12 and 42 U. S. C. §1981.13 We consider
first whether petitioners have standing to seek declaratory
and injunctive relief, and, finding that they do, we next
consider the merits of their claims.
A
Although no party has raised the issue, JUSTICE
STEVENS argues that petitioners lack Article III standing
to seek injunctive relief with respect to the University’s
use of race in undergraduate admissions. He first con——————
11 The

Equal Protection Clause of the Fourteenth Amendment explains that “[n]o State shall . . . deny to any person within its jurisdiction the equal protection of the laws.”
12 Title VI provides that “[n]o person in the United States shall, on
the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial assistance.”
42 U. S. C. §2000d.
13 Section 1981(a) provides that:
“All persons within the jurisdiction of the United States shall have
the same right in every State and Territory to make and enforce contracts, . . . and to the full and equal benefit of all laws and proceedings
for the security of persons and property as is enjoyed by white citizens.”
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tends that because Hamacher did not “actually appl[y] for
admission as a transfer student[,] [h]is claim of future
injury is at best ‘conjectural or hypothetical’ rather than
‘real and immediate.’ ” Post, at 5 (dissenting opinion). But
whether Hamacher “actually applied” for admission as a
transfer student is not determinative of his ability to seek
injunctive relief in this case. If Hamacher had submitted a
transfer application and been rejected, he would still need to
allege an intent to apply again in order to seek prospective
relief. If JUSTICE STEVENS means that because Hamacher
did not apply to transfer, he must never really have intended to do so, that conclusion directly conflicts with the
finding of fact entered by the District Court that Hamacher
“intends to transfer to the University of Michigan when
defendants cease the use of race as an admission preference.” App. 67.14
It is well established that intent may be relevant to
standing in an Equal Protection challenge. In Clements v.
Fashing, 457 U. S. 957 (1982), for example, we considered
a challenge to a provision of the Texas Constitution requiring the immediate resignation of certain state officeholders upon their announcement of candidacy for another
office. We concluded that the plaintiff officeholders had
Article III standing because they had alleged that they
would have announced their candidacy for other offices
were it not for the “automatic resignation” provision they
were challenging. Id., at 962; accord, Turner v. Fouche,
396 U. S. 346, 361–362, n. 23 (1970) (plaintiff who did not
own property had standing to challenge property ownership requirement for membership on school board even
though there was no evidence that plaintiff had applied
——————
14 This

finding is further corroborated by Hamacher’s request that the
District Court “[r]equir[e] the LSA College to offer [him] admission as a
transfer student.” App. 40.
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and been rejected); Quinn v. Millsap, 491 U. S. 95, 103,
n. 8 (1989) (plaintiffs who did not own property had
standing to challenge property ownership requirement for
membership on government board even though they
lacked standing to challenge the requirement “as applied”). Likewise, in Northeastern Fla. Chapter, Associated Gen. Contractors of America v. Jacksonville, 508 U. S.
656 (1993), we considered whether an association challenging an ordinance that gave preferential treatment to
certain minority-owned businesses in the award of city
contracts needed to show that one of its members would
have received a contract absent the ordinance in order to
establish standing. In finding that no such showing was
necessary, we explained that “[t]he ‘injury in fact’ in an
equal protection case of this variety is the denial of equal
treatment resulting from the imposition of the barrier, not
the ultimate inability to obtain the benefit. . . . And in the
context of a challenge to a set-aside program, the ‘injury in
fact’ is the inability to compete on an equal footing in the
bidding process, not the loss of contract.” Id., at 666. We
concluded that in the face of such a barrier, “[t]o establish
standing, a party challenging a set-aside program like
Jacksonville’s need only demonstrate that it is able and
ready to bid on contracts and that a discriminatory policy
prevents it from doing so on an equal basis.” Ibid.
In bringing his equal protection challenge against the
University’s use of race in undergraduate admissions,
Hamacher alleged that the University had denied him the
opportunity to compete for admission on an equal basis.
When Hamacher applied to the University as a freshman
applicant, he was denied admission even though an underrepresented minority applicant with his qualifications
would have been admitted. See App. to Pet. for Cert.
115a. After being denied admission, Hamacher demonstrated that he was “able and ready” to apply as a transfer
student should the University cease to use race in under-
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graduate admissions. He therefore has standing to seek
prospective relief with respect to the University’s continued use of race in undergraduate admissions.
JUSTICE STEVENS raises a second argument as to
standing. He contends that the University’s use of race in
undergraduate transfer admissions differs from its use of
race in undergraduate freshman admissions, and that
therefore Hamacher lacks standing to represent absent
class members challenging the latter. Post, at 5 (dissenting opinion). As an initial matter, there is a question
whether the relevance of this variation, if any, is a matter
of Article III standing at all or whether it goes to the
propriety of class certification pursuant to Federal Rule of
Civil Procedure 23(a). The parties have not briefed the
question of standing versus adequacy, however, and we
need not resolve the question today: Regardless of whether
the requirement is deemed one of adequacy or standing, it
is clearly satisfied in this case.15
From the time petitioners filed their original complaint
through their brief on the merits in this Court, they have
consistently challenged the University’s use of race in
undergraduate admissions and its asserted justification of
promoting “diversity.” See, e.g., App. 38; Brief for Petitioners 13. Consistent with this challenge, petitioners
——————
15Although we do not resolve here whether such an inquiry in this
case is appropriately addressed under the rubric of standing or adequacy, we note that there is tension in our prior cases in this regard.
See, e.g., Burns, Standing and Mootness in Class Actions: A Search for
Consistency, 22 U. C. D. L. Rev. 1239, 1240–1241 (1989); General
Telephone Co. of Southwest v. Falcon, 457 U. S. 147, 149 (1982) (Mexican-American plaintiff alleging that he was passed over for a promotion
because of race was not an adequate representative to “maintain a class
action on behalf of Mexican-American applicants” who were not hired
by the same employer); Blum v. Yaretsky, 457 U. S. 991 (1982) (class
representatives who had been transferred to lower levels of medical
care lacked standing to challenge transfers to higher levels of care).
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requested injunctive relief prohibiting respondent “from
continuing to discriminate on the basis of race.” App. 40.
They sought to certify a class consisting of all individuals
who were not members of an underrepresented minority
group who either had applied for admission to the LSA
and been rejected or who intended to apply for admission
to the LSA, for all academic years from 1995 forward. Id.,
at 35–36. The District Court determined that the proposed class satisfied the requirements of the Federal Rules
of Civil Procedure, including the requirements of numerosity, commonality, and typicality. See Fed. Rule Civ.
Proc. 23(a); App. 70. The court further concluded that
Hamacher was an adequate representative for the class in
the pursuit of compensatory and injunctive relief for purposes of Rule 23(a)(4), see App. 61–69, and found “the
record utterly devoid of the presence of . . . antagonism
between the interests of . . . Hamacher, and the members
of the class which [he] seek[s] to represent,” id., at 61.
Finally, the District Court concluded that petitioners’
claim was appropriate for class treatment because the
University’s “ ‘practice of racial discrimination pervasively
applied on a classwide basis.’ ” Id., at 67. The court certified the class pursuant to Federal Rule of Civil Procedure
23(b)(2), and designated Hamacher as the class representative. App. 70.
JUSTICE STEVENS cites Blum v. Yaretsky, 457 U. S. 991
(1982), in arguing that the District Court erred. Post, at 8.
In Blum, we considered a class action suit brought by
Medicaid beneficiaries. The named representatives in
Blum challenged decisions by the State’s Medicaid Utilization Review Committee (URC) to transfer them to lower
levels of care without, in their view, sufficient procedural
safeguards. After a class was certified, the plaintiffs
obtained an order expanding class certification to include
challenges to URC decisions to transfer patients to higher
levels of care as well. The defendants argued that the
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named representatives could not represent absent class
members challenging transfers to higher levels of care
because they had not been threatened with such transfers.
We agreed. We noted that “[n]othing in the record . . .
suggests that any of the individual respondents have been
either transferred to more intensive care or threatened
with such transfers.” 457 U. S., at 1001. And we found
that transfers to lower levels of care involved a number of
fundamentally different concerns than did transfers to
higher ones. Id., at 1001–1002 (noting, for example, that
transfers to lower levels of care implicated beneficiaries’
property interests given the concomitant decrease in
Medicaid benefits, while transfers to higher levels of care
did not).
In the present case, the University’s use of race in undergraduate transfer admissions does not implicate a
significantly different set of concerns than does its use of
race in undergraduate freshman admissions. Respondents
challenged Hamacher’s standing at the certification stage,
but never did so on the grounds that the University’s use
of race in undergraduate transfer admissions involves a
different set of concerns than does its use of race in freshman admissions. Respondents’ failure to allege any such
difference is simply consistent with the fact that no such
difference exists. Each year the OUA produces a document entitled “COLLEGE OF LITERATURE SCIENCE
AND THE ARTS GUIDELINES FOR ALL TERMS,”
which sets forth guidelines for all individuals seeking
admission to the LSA, including freshman applicants,
transfer applicants, international student applicants, and
the like. See, e.g., 2 App. in No. 01–1333 etc. (CA6),
pp. 507–542. The guidelines used to evaluate transfer
applicants specifically cross-reference factors and qualifications considered in assessing freshman applicants. In
fact, the criteria used to determine whether a transfer
applicant will contribute to the University’s stated goal of
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diversity are identical to that used to evaluate freshman
applicants. For example, in 1997, when the class was
certified and the District Court found that Hamacher had
standing to represent the class, the transfer guidelines
contained a separate section entitled “CONTRIBUTION
TO A DIVERSE STUDENT BODY.” 2 id., at 531. This
section explained that any transfer applicant who could
“contribut[e] to a diverse student body” should “generally
be admitted” even with substantially lower qualifications
than those required of other transfer applicants. Ibid.
(emphasis added). To determine whether a transfer applicant was capable of “contribut[ing] to a diverse student
body,” admissions counselors were instructed to determine
whether that transfer applicant met the “criteria as defined in Section IV of the ‘U’ category of [the] SCUGA”
factors used to assess freshman applicants. Ibid. Section
IV of the “U” category, entitled “Contribution to a Diverse
Class,” explained that “[t]he University is committed to a
rich educational experience for its students. A diverse, as
opposed to a homogenous, student population enhances
the educational experience for all students. To insure a
diverse class, significant weight will be given in the admissions process to indicators of students contribution to a
diverse class.” 1 id., at 432. These indicators, used in
evaluating freshman and transfer applicants alike, list
being a member of an underrepresented minority group as
establishing an applicant’s contribution to diversity. See 3
id., at 1133–1134, 1153–1154. Indeed, the only difference
between the University’s use of race in considering freshman and transfer applicants is that all underrepresented
minority freshman applicants receive 20 points and “virtually” all who are minimally qualified are admitted, while
“generally” all minimally qualified minority transfer
applicants are admitted outright. While this difference
might be relevant to a narrow tailoring analysis, it clearly
has no effect on petitioners’ standing to challenge the
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University’s use of race in undergraduate admissions and
its assertion that diversity is a compelling state interest
that justifies its consideration of the race of its undergraduate applicants.16
Particularly instructive here is our statement in General
Telephone Co. of Southwest v. Falcon, 457 U. S. 147
(1982), that “[i]f [defendant-employer] used a biased testing procedure to evaluate both applicants for employment
and incumbent employees, a class action on behalf of every
applicant or employee who might have been prejudiced by
the test clearly would satisfy the . . . requirements of Rule
23(a).” Id., at 159, n. 15 (emphasis added). Here, the
District Court found that the sole rationale the University
had provided for any of its race-based preferences in undergraduate admissions was the interest in “the educational benefits that result from having a diverse student
body.” App. to Pet. for Cert. 8a. And petitioners argue
that an interest in “diversity” is not a compelling state
interest that is ever capable of justifying the use of race in
——————
16 Because the University’s guidelines concededly use race in evaluating both freshman and transfer applications, and because petitioners
have challenged any use of race by the University in undergraduate
admissions, the transfer admissions policy is very much before this
Court. Although petitioners did not raise a narrow tailoring challenge
to the transfer policy, as counsel for petitioners repeatedly explained,
the transfer policy is before this Court in that petitioners challenged
any use of race by the University to promote diversity, including
through the transfer policy. See Tr. of Oral Arg. 4 (“[T]he [transfer]
policy is essentially the same with respect to the consideration of race”);
id., at 5 (“The transfer policy considers race”); id., at 6 (same); id., at 7
(“[T]he transfer policy and the [freshman] admissions policy are fundamentally the same in the respect that they both consider race in the
admissions process in a way that is discriminatory”); id., at 7–8 (“[T]he
University considers race for a purpose to achieve a diversity that we
believe is not compelling, and if that is struck down as a rationale, then
the [result] would be [the] same with respect to the transfer policy as
with respect to the [freshman] admissions policy, Your Honor”).
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undergraduate admissions. See, e.g., Brief for Petitioners
11–13. In sum, the same set of concerns is implicated by
the University’s use of race in evaluating all undergraduate admissions applications under the guidelines.17 We
therefore agree with the District Court’s carefully considered decision to certify this class-action challenge to the
University’s consideration of race in undergraduate admissions. See App. 67 (“ ‘It is a singular policy . . . applied
on a classwide basis’ ”); cf. Coopers & Lybrand v. Livesay,
437 U. S. 463, 469 (1978) (“[T]he class determination generally involves considerations that are enmeshed in the factual and legal issues comprising the plaintiff’s cause of
action” (internal quotation marks omitted)). Indeed, class
action treatment was particularly important in this case
because “the claims of the individual students run the risk
of becoming moot” and the “[t]he class action vehicle . . .
provides a mechanism for ensuring that a justiciable claim
is before the Court.” App. 69. Thus, we think it clear that
Hamacher’s personal stake, in view of both his past injury
and the potential injury he faced at the time of certification,
——————
17Indeed,

as the litigation history of this case demonstrates, “the
class-action device save[d] the resources of both the courts and the
parties by permitting an issue potentially affecting every [class member] to be litigated in an economical fashion.” Califano v. Yamasaki, 442
U. S. 682, 701 (1979). This case was therefore quite unlike General
Telephone Co. of Southwest v. Falcon, 457 U. S. 147 (1982), in which we
found that the named representative, who had been passed over for a
promotion, was not an adequate representative for absent class members
who were never hired in the first instance. As we explained, the plaintiff’s
“evidentiary approaches to the individual and class claims were entirely
different. He attempted to sustain his individual claim by proving intentional discrimination. He tried to prove the class claims through statistical evidence of disparate impact. . . . It is clear that the maintenance of
respondent’s action as a class action did not advance ‘the efficiency and
economy of litigation which is a principal purpose of the procedure.’ ” Id.,
at 159 (quoting American Pipe & Constr. Co. v. Utah, 414 U. S. 538, 553
(1974)).
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demonstrates that he may maintain this class-action challenge to the University’s use of race in undergraduate
admissions.
B
Petitioners argue, first and foremost, that the University’s use of race in undergraduate admissions violates the
Fourteenth Amendment. Specifically, they contend that
this Court has only sanctioned the use of racial classifications to remedy identified discrimination, a justification on
which respondents have never relied. Brief for Petitioners
15–16. Petitioners further argue that “diversity as a basis
for employing racial preferences is simply too open-ended,
ill-defined, and indefinite to constitute a compelling interest capable of supporting narrowly-tailored means.” Id.,
at 17–18, 40–41. But for the reasons set forth today in
Grutter v. Bollinger, post, at 15–21, the Court has rejected
these arguments of petitioners.
Petitioners alternatively argue that even if the University’s interest in diversity can constitute a compelling
state interest, the District Court erroneously concluded
that the University’s use of race in its current freshman
admissions policy is narrowly tailored to achieve such an
interest. Petitioners argue that the guidelines the University began using in 1999 do not “remotely resemble the
kind of consideration of race and ethnicity that Justice
Powell endorsed in Bakke.” Brief for Petitioners 18.
Respondents reply that the University’s current admissions program is narrowly tailored and avoids the problems of the Medical School of the University of California
at Davis program (U. C. Davis) rejected by Justice Powell.18 They claim that their program “hews closely” to both
——————
18 U.

C. Davis set aside 16 of the 100 seats available in its first year
medical school program for “economically and/or educationally disadvantaged” applicants who were also members of designated “minority

Cite as: 539 U. S. ____ (2003)

21

Opinion of the Court

the admissions program described by Justice Powell as
well as the Harvard College admissions program that he
endorsed. Brief for Respondents 32. Specifically, respondents contend that the LSA’s policy provides the individualized consideration that “Justice Powell considered a
hallmark of a constitutionally appropriate admissions
program.” Id., at 35. For the reasons set out below, we do
not agree.
It is by now well established that “all racial classifications reviewable under the Equal Protection Clause must
be strictly scrutinized.” Adarand Constructors, Inc. v.
Peña, 515 U. S. 200, 224 (1995). This “‘standard of review
. . . is not dependent on the race of those burdened or benefited by a particular classification.’” Ibid. (quoting Richmond v. J. A. Croson Co., 488 U. S. 469, 494 (1989) (plurality opinion)). Thus, “any person, of whatever race, has the
right to demand that any governmental actor subject to the
Constitution justify any racial classification subjecting that
person to unequal treatment under the strictest of judicial
scrutiny.” Adarand, 515 U. S., at 224.
To withstand our strict scrutiny analysis, respondents
must demonstrate that the University’s use of race in its
——————
groups” as defined by the university. “To the extent that there existed
a pool of at least minimally qualified minority applicants to fill the 16
special admissions seats, white applicants could compete only for 84
seats in the entering class, rather than the 100 open to minority applicants.” Regents of Univ. of Cal. v. Bakke, 438 U. S. 265, 274, 289 (1978)
(principal opinion). Justice Powell found that the program employed an
impermissible two-track system that “disregard[ed] . . . individual
rights as guaranteed by the Fourteenth Amendment.” Id., at 315. He
reached this conclusion even though the university argued that “the
reservation of a specified number of seats in each class for individuals
from the preferred ethnic groups” was “the only effective means of
serving the interest of diversity.” Ibid. Justice Powell concluded that
such arguments misunderstood the very nature of the diversity he
found to be compelling. See ibid.

22

GRATZ v. BOLLINGER
Opinion of the Court

current admission program employs “narrowly tailored
measures that further compelling governmental interests.”
Id., at 227. Because “[r]acial classifications are simply too
pernicious to permit any but the most exact connection
between justification and classification,” Fullilove v.
Klutznick, 448 U. S. 448, 537 (1980) (STEVENS, J., dissenting), our review of whether such requirements have
been met must entail “ ‘a most searching examination.’ ”
Adarand, supra, at 223 (quoting Wygant v. Jackson Bd. of
Ed., 476 U. S. 267, 273 (1986) (plurality opinion of Powell,
J.)). We find that the University’s policy, which automatically distributes 20 points, or one-fifth of the points
needed to guarantee admission, to every single “underrepresented minority” applicant solely because of race, is not
narrowly tailored to achieve the interest in educational
diversity that respondents claim justifies their program.
In Bakke, Justice Powell reiterated that “[p]referring
members of any one group for no reason other than race or
ethnic origin is discrimination for its own sake.” 438 U. S.,
at 307. He then explained, however, that in his view it
would be permissible for a university to employ an admissions program in which “race or ethnic background may be
deemed a ‘plus’ in a particular applicant’s file.” Id., at
317. He explained that such a program might allow for
“[t]he file of a particular black applicant [to] be examined
for his potential contribution to diversity without the
factor of race being decisive when compared, for example,
with that of an applicant identified as an Italian-American
if the latter is thought to exhibit qualities more likely to
promote beneficial educational pluralism.” Ibid. Such a
system, in Justice Powell’s view, would be “flexible enough
to consider all pertinent elements of diversity in light of
the particular qualifications of each applicant.” Ibid.
Justice Powell’s opinion in Bakke emphasized the importance of considering each particular applicant as an
individual, assessing all of the qualities that individual
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possesses, and in turn, evaluating that individual’s ability
to contribute to the unique setting of higher education.
The admissions program Justice Powell described, however, did not contemplate that any single characteristic
automatically ensured a specific and identifiable contribution to a university’s diversity. See id., at 315. See also
Metro Broadcasting, Inc. v. FCC, 497 U. S. 547, 618 (1990)
(O’CONNOR, J., dissenting) (concluding that the FCC’s
policy, which “embodie[d] the related notions that a particular applicant, by virtue of race or ethnicity alone, is
more valued than other applicants because [the applicant
is] ‘likely to provide [a] distinct perspective,’ “impermissibly value[d] individuals” based on a presumption that
“persons think in a manner associated with their race”).
Instead, under the approach Justice Powell described,
each characteristic of a particular applicant was to be
considered in assessing the applicant’s entire application.
The current LSA policy does not provide such individualized consideration. The LSA’s policy automatically
distributes 20 points to every single applicant from an
“underrepresented minority” group, as defined by the
University. The only consideration that accompanies this
distribution of points is a factual review of an application
to determine whether an individual is a member of one of
these minority groups. Moreover, unlike Justice Powell’s
example, where the race of a “particular black applicant”
could be considered without being decisive, see Bakke, 438
U. S., at 317, the LSA’s automatic distribution of 20 points
has the effect of making “the factor of race . . . decisive” for
virtually every minimally qualified underrepresented
minority applicant. Ibid.19
——————
19JUSTICE SOUTER recognizes that the LSA’s use of race is decisive in
practice, but he attempts to avoid that fact through unsupported
speculation about the self-selection of minorities in the applicant pool.
See Post, at 6 (dissenting opinion).
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Also instructive in our consideration of the LSA’s system
is the example provided in the description of the Harvard
College Admissions Program, which Justice Powell both
discussed in, and attached to, his opinion in Bakke. The
example was included to “illustrate the kind of significance attached to race” under the Harvard College program. Id., at 324. It provided as follows:
“The Admissions Committee, with only a few places
left to fill, might find itself forced to choose between A,
the child of a successful black physician in an academic community with promise of superior academic
performance, and B, a black who grew up in an innercity ghetto of semi-literate parents whose academic
achievement was lower but who had demonstrated
energy and leadership as well as an apparently abiding interest in black power. If a good number of black
students much like A but few like B had already been
admitted, the Committee might prefer B; and vice
versa. If C, a white student with extraordinary artistic talent, were also seeking one of the remaining
places, his unique quality might give him an edge over
both A and B. Thus, the critical criteria are often individual qualities or experience not dependent upon
race but sometimes associated with it.” Ibid. (emphasis added).
This example further demonstrates the problematic nature of the LSA’s admissions system. Even if student C’s
“extraordinary artistic talent” rivaled that of Monet or
Picasso, the applicant would receive, at most, five points
under the LSA’s system. See App. 234–235. At the same
time, every single underrepresented minority applicant,
including students A and B, would automatically receive
20 points for submitting an application. Clearly, the
LSA’s system does not offer applicants the individualized
selection process described in Harvard’s example. Instead
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of considering how the differing backgrounds, experiences,
and characteristics of students A, B, and C might benefit
the University, admissions counselors reviewing LSA
applications would simply award both A and B 20 points
because their applications indicate that they are AfricanAmerican, and student C would receive up to 5 points for
his “extraordinary talent.”20
Respondents emphasize the fact that the LSA has created the possibility of an applicant’s file being flagged for
individualized consideration by the ARC. We think that
the flagging program only emphasizes the flaws of the
University’s system as a whole when compared to that
described by Justice Powell. Again, students A, B, and C
illustrate the point. First, student A would never be
flagged. This is because, as the University has conceded,
the effect of automatically awarding 20 points is that
virtually every qualified underrepresented minority applicant is admitted. Student A, an applicant “with promise of
superior academic performance,” would certainly fit this
description. Thus, the result of the automatic distribution
of 20 points is that the University would never consider
student A’s individual background, experiences, and characteristics to assess his individual “potential contribution
to diversity,” Bakke, supra, at 317. Instead, every applicant like student A would simply be admitted.
It is possible that students B and C would be flagged
and considered as individuals. This assumes that student
B was not already admitted because of the automatic 20point distribution, and that student C could muster at
least 70 additional points. But the fact that the “review
——————
20 JUSTICE SOUTER is therefore wrong when he contends that “applicants to the undergraduate college are [not] denied individualized
consideration.” Post, at 6. As JUSTICE O’CONNOR explains in her
concurrence, the LSA’s program “ensures that the diversity contributions of applicants cannot be individually assessed.” Post, at 4.

26

GRATZ v. BOLLINGER
Opinion of the Court

committee can look at the applications individually and
ignore the points,” once an application is flagged, Tr. of
Oral Arg. 42, is of little comfort under our strict scrutiny
analysis. The record does not reveal precisely how many
applications are flagged for this individualized consideration, but it is undisputed that such consideration is the
exception and not the rule in the operation of the LSA’s
admissions program. See App. to Pet. for Cert. 117a (“The
ARC reviews only a portion of all of the applications. The
bulk of admissions decisions are executed based on selection index score parameters set by the EWG”).21 Additionally, this individualized review is only provided after
admissions counselors automatically distribute the University’s version of a “plus” that makes race a decisive
factor for virtually every minimally qualified underrepresented minority applicant.
Respondents contend that “[t]he volume of applications
and the presentation of applicant information make it
impractical for [LSA] to use the . . . admissions system”
upheld by the Court today in Grutter. Brief for Respondents 6, n. 8. But the fact that the implementation of a
program capable of providing individualized consideration
——————
21 JUSTICE SOUTER is mistaken in his assertion that the Court “take[s]
it upon itself to apply a newly formulated legal standard to an undeveloped record.” Post, at 7, n. 3. He ignores the fact that the respondents
have told us all that is necessary to decide this case. As explained
above, respondents concede that only a portion of the applications are
reviewed by the ARC and that the “bulk of admissions decisions” are
based on the point system. It should be readily apparent that the
availability of this review, which comes after the automatic distribution
of points, is far more limited than the individualized review given to the
“large middle group of applicants” discussed by Justice Powell and
described by the Harvard plan in Bakke. 438 U. S., at 316 (internal
quotation marks omitted).
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might present administrative challenges does not render
constitutional an otherwise problematic system. See J. A.
Croson Co., 488 U. S., at 508 (citing Frontiero v.
Richardson, 411 U. S. 677, 690 (1973) (plurality opinion of
Brennan, J.) (rejecting “ ‘administrative convenience’ ” as a
determinant of constitutionality in the face of a suspect
classification)). Nothing in Justice Powell’s opinion in
Bakke signaled that a university may employ whatever
means it desires to achieve the stated goal of diversity
without regard to the limits imposed by our strict scrutiny
analysis.
We conclude, therefore, that because the University’s
use of race in its current freshman admissions policy is not
narrowly tailored to achieve respondents’ asserted compelling interest in diversity, the admissions policy violates
the Equal Protection Clause of the Fourteenth Amendment.22 We further find that the admissions policy also
violates Title VI and 42 U. S. C. § 1981.23 Accordingly, we
——————
22 JUSTICE

GINSBURG in her dissent observes that “[o]ne can reasonably anticipate . . . that colleges and universities will seek to maintain
their minority enrollment . . . whether or not they can do so in full
candor through adoption of affirmative action plans of the kind here at
issue.” Post, at 7-8. She goes on to say that “[i]f honesty is the best
policy, surely Michigan’s accurately described, fully disclosed College
affirmative action program is preferable to achieving similar numbers
through winks, nods, and disguises.” Post, at 8. These observations are
remarkable for two reasons. First, they suggest that universities—to
whose academic judgment we are told in Grutter v. Bollinger, post, at
16, we should defer—will pursue their affirmative-action programs
whether or not they violate the United States Constitution. Second,
they recommend that these violations should be dealt with, not by
requiring the universities to obey the Constitution, but by changing the
Constitution so that it conforms to the conduct of the universities.
23 We have explained that discrimination that violates the Equal
Protection Clause of the Fourteenth Amendment committed by an
institution that accepts federal funds also constitutes a violation of
Title VI. See Alexander v. Sandoval, 532 U. S. 275, 281 (2001); United
States v. Fordice, 505 U. S. 717, 732, n. 7 (1992); Alexander v. Choate,
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reverse that portion of the District Court’s decision
granting respondents summary judgment with respect to
liability and remand the case for proceedings consistent
with this opinion.
It is so ordered.

——————
469 U. S. 287, 293 (1985). Likewise, with respect to §1981, we have
explained that the provision was “meant, by its broad terms, to proscribe discrimination in the making or enforcement of contracts
against, or in favor of, any race.” McDonald v. Santa Fe Trail Transp.
Co., 427 U. S. 273, 295–296 (1976). Furthermore, we have explained
that a contract for educational services is a “contract” for purposes of
§1981. See Runyon v. McCrary, 427 U. S. 160, 172 (1976). Finally,
purposeful discrimination that violates the Equal Protection Clause of
the Fourteenth Amendment will also violate §1981. See General
Building Contractors Assn., Inc. v. Pennsylvania, 458 U. S. 375, 389–
390 (1982).
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JUSTICE O’CONNOR, concurring.*
I
Unlike the law school admissions policy the Court upholds today in Grutter v. Bollinger, post, p. 1, the procedures employed by the University of Michigan’s (University) Office of Undergraduate Admissions do not provide
for a meaningful individualized review of applicants. Cf.
Regents of Univ. of Cal. v. Bakke, 438 U. S. 265 (1978) (principal opinion of Powell, J.). The law school considers the
various diversity qualifications of each applicant, including race, on a case-by-case basis. See Grutter v. Bollinger,
post, at 24. By contrast, the Office of Undergraduate
Admissions relies on the selection index to assign every
underrepresented minority applicant the same, automatic
20-point bonus without consideration of the particular
background, experiences, or qualities of each individual
applicant. Cf. ante, at 23, 25. And this mechanized selection index score, by and large, automatically determines
the admissions decision for each applicant. The selection
index thus precludes admissions counselors from conducting the type of individualized consideration the
Court’s opinion in Grutter, supra, at 25, requires: consid——————
*JUSTICE BREYER joins this opinion, except for the last sentence.
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eration of each applicant’s individualized qualifications,
including the contribution each individual’s race or ethnic
identity will make to the diversity of the student body,
taking into account diversity within and among all racial
and ethnic groups. Cf. ante, at 24 (citing Bakke, supra, at
324)).
On cross-motions for summary judgment, the District
Court held that the admissions policy the University
instituted in 1999 and continues to use today passed
constitutional muster. See 122 F. Supp. 2d 811, 827 (ED
Mich. 2001). In their proposed summary of undisputed
facts, the parties jointly stipulated to the admission policy’s mechanics. App. to Pet. for Cert. 116a–118a. When
the university receives an application for admission to its
incoming class, an admissions counselor turns to a Selection Index Worksheet to calculate the applicant’s selection
index score out of 150 maximum possible points—a procedure the University began using in 1998. App. 256. Applicants with a score of over 100 are automatically admitted; applicants with scores of 95 to 99 are categorized as
“admit or postpone”; applicants with 90–94 points are
postponed or admitted; applicants with 75–89 points are
delayed or postponed; and applicants with 74 points or
fewer are delayed or rejected. The Office of Undergraduate Admissions extends offers of admission on a rolling
basis and acts upon the applications it has received
through periodic “[m]ass [a]ction[s].” App. 256.
In calculating an applicant’s selection index score, counselors assign numerical values to a broad range of academic factors, as well as to other variables the University
considers important to assembling a diverse student body,
including race. Up to 110 points can be assigned for academic performance, and up to 40 points can be assigned
for the other, nonacademic factors. Michigan residents,
for example, receive 10 points, and children of alumni
receive 4. Counselors may assign an outstanding essay up
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to 3 points and may award up to 5 points for an applicant’s
personal achievement, leadership, or public service. Most
importantly for this case, an applicant automatically
receives a 20 point bonus if he or she possesses any one of
the following “miscellaneous” factors: membership in an
underrepresented minority group; attendance at a predominantly minority or disadvantaged high school; or
recruitment for athletics.
In 1999, the University added another layer of review to
its admissions process. After an admissions counselor has
tabulated an applicant’s selection index score, he or she
may “flag” an application for further consideration by an
Admissions Review Committee, which is composed of
members of the Office of Undergraduate Admissions and
the Office of the Provost. App. to Pet. for Cert. 117a. The
review committee meets periodically to discuss the files of
“flagged” applicants not already admitted based on the
selection index parameters. App. 275. After discussing
each flagged application, the committee decides whether
to admit, defer, or deny the applicant. Ibid.
Counselors may flag an applicant for review by the
committee if he or she is academically prepared, has a
selection index score of at least 75 (for non-Michigan
residents) or 80 (for Michigan residents), and possesses
one of several qualities valued by the University. These
qualities include “high class rank, unique life experiences,
challenges, circumstances, interests or talents, socioeconomic disadvantage, and under-represented race, ethnicity, or geography.” App. to Pet. for Cert. 117a. Counselors
also have the discretion to flag an application if, notwithstanding a high selection index score, something in the
applicant’s file suggests that the applicant may not be
suitable for admission. App. 274. Finally, in “rare circumstances,” an admissions counselor may flag an applicant with a selection index score below the designated
levels if the counselor has reason to believe from reading
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the entire file that the score does not reflect the applicant’s true promise. Ibid.
II
Although the Office of Undergraduate Admissions does
assign 20 points to some “soft” variables other than race,
the points available for other diversity contributions, such
as leadership and service, personal achievement, and
geographic diversity, are capped at much lower levels.
Even the most outstanding national high school leader
could never receive more than five points for his or her
accomplishments—a mere quarter of the points automatically assigned to an underrepresented minority solely
based on the fact of his or her race. Of course, as Justice
Powell made clear in Bakke, a university need not “necessarily accor[d]” all diversity factors “the same weight,” 438
U. S., at 317, and the “weight attributed to a particular
quality may vary from year to year depending on the ‘mix’
both of the student body and the applicants for the incoming class,” id., at 317–318. But the selection index, by
setting up automatic, predetermined point allocations for
the soft variables, ensures that the diversity contributions
of applicants cannot be individually assessed. This policy
stands in sharp contrast to the law school’s admissions
plan, which enables admissions officers to make nuanced
judgments with respect to the contributions each applicant
is likely to make to the diversity of the incoming class.
See Grutter v. Bollinger, post, at 22 (“[T]he Law School’s
race-conscious admissions program adequately ensures
that all factors that may contribute to student body diversity are meaningfully considered alongside race in admissions decisions”).
The only potential source of individualized consideration
appears to be the Admissions Review Committee. The
evidence in the record, however, reveals very little about
how the review committee actually functions. And what
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evidence there is indicates that the committee is a kind of
afterthought, rather than an integral component of a
system of individualized review. As the Court points out,
it is undisputed that the “ ‘[committee] reviews only a
portion of all the applications. The bulk of admissions
decisions are executed based on selection index score
parameters set by the [Enrollment Working Group].’ ”
Ante, at 26 (quoting App. to Pet for Cert. 117a). Review by
the committee thus represents a necessarily limited exception to the Office of Undergraduate Admissions’ general
reliance on the selection index. Indeed, the record does
not reveal how many applications admissions counselors
send to the review committee each year, and the University has not pointed to evidence demonstrating that a
meaningful percentage of applicants receives this level of
discretionary review. In addition, eligibility for consideration by the committee is itself based on automatic cut-off
levels determined with reference to selection index scores.
And there is no evidence of how the decisions are actually
made—what type of individualized consideration is or is
not used. Given these circumstances, the addition of the
Admissions Review Committee to the admissions process
cannot offset the apparent absence of individualized consideration from the Office of Undergraduate Admissions’
general practices.
For these reasons, the record before us does not support
the conclusion that the University of Michigan’s admissions program for its College of Literature, Science, and
the Arts—to the extent that it considers race—provides
the necessary individualized consideration. The University, of course, remains free to modify its system so that it
does so. Cf. Grutter v. Bollinger, post, p. 1. But the current system, as I understand it, is a nonindividualized,
mechanical one. As a result, I join the Court’s opinion
reversing the decision of the District Court.
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JUSTICE THOMAS, concurring.
I join the Court’s opinion because I believe it correctly
applies our precedents, including today’s decision in Grutter v. Bollinger, post, p. ___. For similar reasons to those
given in my separate opinion in that case, see post, p. ___
(opinion concurring in part and dissenting in part), however, I would hold that a State’s use of racial discrimination in higher education admissions is categorically prohibited by the Equal Protection Clause.
I make only one further observation. The University of
Michigan’s College of Literature, Science, and the Arts
(LSA) admissions policy that the Court today invalidates
does not suffer from the additional constitutional defect of
allowing racial “discriminat[ion] among [the] groups”
included within its definition of underrepresented minorities, Grutter, post, at 24 (opinion of the Court); post, at 27
(THOMAS, J., concurring in part and dissenting in part),
because it awards all underrepresented minorities the
same racial preference. The LSA policy falls, however,
because it does not sufficiently allow for the consideration
of nonracial distinctions among underrepresented minority applicants. Under today’s decisions, a university may
not racially discriminate between the groups constituting
the critical mass. See ibid.; Grutter, post, at 17 (opinion of
the Court) (stating that such “racial balancing . . . is pat-
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ently unconstitutional”). An admissions policy, however,
must allow for consideration of these nonracial distinctions among applicants on both sides of the single permitted racial classification. See ante, at 24 (opinion of the
Court); ante, at 1–2 (O’CONNOR, J., concurring).
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JUSTICE BREYER, concurring in the judgment.
I concur in the judgment of the Court though I do not
join its opinion. I join JUSTICE O’CONNOR’S opinion except
insofar as it joins that of the Court. I join Part I of
JUSTICE GINSBURG’S dissenting opinion, but I do not dissent from the Court’s reversal of the District Court’s
decision. I agree with JUSTICE GINSBURG that, in implementing the Constitution’s equality instruction, government decisionmakers may properly distinguish between
policies of inclusion and exclusion, post, at 4, for the former are more likely to prove consistent with the basic
constitutional obligation that the law respect each individual equally, see U. S. Const., Amdt. 14.
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JUSTICE STEVENS, with whom JUSTICE SOUTER joins,
dissenting.
Petitioners seek forward-looking relief enjoining the
University of Michigan from continuing to use its current
race-conscious freshman admissions policy. Yet unlike the
plaintiff in Grutter v. Bollinger, post, p. 1,1 the petitioners
in this case had already enrolled at other schools before they
filed their class-action complaint in this case. Neither
petitioner was in the process of reapplying to Michigan
through the freshman admissions process at the time this
suit was filed, and neither has done so since. There is a
total absence of evidence that either petitioner would receive any benefit from the prospective relief sought by their
lawyer. While some unidentified members of the class may
very well have standing to seek prospective relief, it is clear
that neither petitioner does. Our precedents therefore
require dismissal of the action.
I
Petitioner Jennifer Gratz applied in 1994 for admission
——————
1 In challenging the use of race in admissions at Michigan’s law
school, Barbara Grutter alleged in her complaint that she “has not
attended any other law school” and that she “still desires to attend the
Law School and become a lawyer.” App. in No. 02–241, p. 30.
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to the University of Michigan’s (University) College of
Literature, Science, and the Arts (LSA) as an undergraduate for the 1995–1996 freshman class. After the University delayed action on her application and then placed her
name on an extended waiting list, Gratz decided to attend
the University of Michigan at Dearborn instead; she
graduated in 1999. Petitioner Patrick Hamacher applied
for admission to LSA as an undergraduate for the 1997–
1998 freshman class. After the University postponed decision on his application and then placed his name on an
extended waiting list, he attended Michigan State University, graduating in 2001. In the complaint that petitioners
filed on October 14, 1997, Hamacher alleged that “[h]e
intends to apply to transfer [to the University of Michigan]
if the discriminatory admissions system described herein
is eliminated.” App. 34.
At the class certification stage, petitioners sought to
have Hamacher represent a class pursuant to Federal
Rule Civil Procedure 23(b)(2).2 See App. 71, n. 3. In
response, Michigan contended that “Hamacher lacks
standing to represent a class seeking declaratory and
injunctive relief.” Id., at 63. Michigan submitted that
Hamacher suffered “ ‘ no threat of imminent future injury’ ”
given that he had already enrolled at another undergraduate institution.3 Id., at 64. The District Court rejected Michigan’s contention, concluding that Hamacher
had standing to seek injunctive relief because the complaint alleged that he intended to apply to Michigan as a
——————
2 Petitioners

did not seek to have Gratz represent the class pursuant
to Federal Rule Civil Procedure 23(b)(2). See App. 71, n. 3.
3 In arguing that Hamacher lacked standing, Michigan also asserted
that Hamacher “would need to achieve a 3.0 grade point average to
attempt to transfer to the University of Michigan.” Id., at 64, n. 2. The
District Court rejected this argument, concluding that “Hamacher’s
present grades are not a factor to be considered at this time.” Id., at 67.
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transfer student. See id., at 67 (“To the extent that plaintiff Hamacher reapplies to the University of Michigan, he
will again face the same ‘harm’ in that race will continue
to be a factor in admissions”). The District Court, accordingly, certified Hamacher as the sole class representative
and limited the claims of the class to injunctive and declaratory relief. See id., at 70–71.
In subsequent proceedings, the District Court held that
the 1995–1998 admissions system, which was in effect
when both petitioners’ applications were denied, was
unlawful but that Michigan’s new 1999–2000 admissions
system was lawful. When petitioners sought certiorari
from this Court, Michigan did not cross-petition for review
of the District Court’s judgment concerning the admissions
policies that Michigan had in place when Gratz and
Hamacher applied for admission in 1994 and 1996 respectively. See Brief for Respondents 5, n. 7. Accordingly, we
have before us only that portion of the District Court’s
judgment that upheld Michigan’s new freshman admissions policy.
II
Both Hamacher and Gratz, of course, have standing to
seek damages as compensation for the alleged wrongful
denial of their respective applications under Michigan’s
old freshman admissions system. However, like the plaintiff in Los Angeles v. Lyons, 461 U. S. 95 (1983), who had
standing to recover damages caused by “chokeholds” administered by the police in the past but had no standing to
seek injunctive relief preventing future chokeholds, petitioners’ past injuries do not give them standing to obtain
injunctive relief to protect third parties from similar
harms. See id., at 102 (“[P]ast exposure to illegal conduct
does not in itself show a present case or controversy regarding injunctive relief . . . if unaccompanied by any
continuing, present adverse effects” (quoting O’Shea v.
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Littleton, 414 U. S. 488, 495–496 (1974))). To seek forward-looking, injunctive relief, petitioners must show that
they face an imminent threat of future injury. See Adarand Constructors, Inc. v. Peña, 515 U. S. 200, 210–211
(1995). This they cannot do given that when this suit was
filed, neither faced an impending threat of future injury
based on Michigan’s new freshman admissions policy.4
Even though there is not a scintilla of evidence that the
freshman admissions program now being administered by
respondents will ever have any impact on either
Hamacher or Gratz, petitioners nonetheless argue that
Hamacher has a personal stake in this suit because at the
time the complaint was filed, Hamacher intended to apply
to transfer to Michigan once certain admission policy
changes occurred.5 See App. 34; see also Tr. of Oral Arg.
——————
4 In

responding to questions about petitioners’ standing at oral argument, petitioners’ counsel alluded to the fact that Michigan might
continually change the details of its admissions policy. See Tr. of Oral
Arg. 9. The change in Michigan’s freshman admissions policy, however,
is not the reason why petitioners cannot establish standing to seek
prospective relief. Rather, the reason they lack standing to seek
forward-looking relief is that when this suit was filed, neither faced a
“real and immediate threat” of future injury under Michigan’s freshman admissions policy given that they had both already enrolled at
other institutions. Adarand Constructors, Inc. v. Peña, 515 U. S. 200,
210 (1995) (quoting Los Angeles v. Lyons, 461 U. S. 95, 105 (1983)).
Their decision to obtain a college education elsewhere distinguishes
this case from Allan Bakke’s single-minded pursuit of a medical education from the University of California at Davis. See Regents of Univ. of
Cal. v. Bakke, 438 U. S. 265 (1978); cf. DeFunis v. Odegaard, 416 U. S.
312 (1974) (per curiam).
5 Hamacher clearly can no longer claim an intent to transfer into
Michigan’s undergraduate program given that he graduated from
college in 2001. However, this fact alone is not necessarily fatal to the
instant class action because we have recognized that, if a named class
representative has standing at the time a suit is initiated, class actions
may proceed in some instances following mootness of the named class
representative’s claim. See, e.g., Sosna v. Iowa, 419 U. S. 393, 402
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4–5. Petitioners’ attempt to base Hamacher’s standing in
this suit on a hypothetical transfer application fails for
several reasons.
First, there is no evidence that
Hamacher ever actually applied for admission as a transfer student at Michigan. His claim of future injury is at
best “conjectural or hypothetical” rather than “real and
immediate.” O’Shea v. Littleton, 414 U. S., at 494 (internal quotation marks omitted); see also Lujan v. Defenders
of Wildlife, 504 U. S. 555, 560 (1992).
Second, as petitioners’ counsel conceded at oral argument, the transfer policy is not before this Court and was
not addressed by the District Court. See Tr. of Oral Arg.
4–5 (admitting that “[t]he transfer admissions policy itself
is not before you—the Court”). Unlike the University’s
freshman policy, which is detailed at great length in the
Joint Appendix filed with this Court, the specifics of the
transfer policy are conspicuously missing from the Joint
Appendix filed with this Court. Furthermore, the transfer
policy is not discussed anywhere in the parties’ briefs. Nor
is it ever even referenced in the District Court’s Dec. 13,
2000, opinion that upheld Michigan’s new freshman admissions policy and struck down Michigan’s old policy.
Nonetheless, evidence filed with the District Court by
Michigan demonstrates that the criteria used to evaluate
transfer applications at Michigan differ significantly from
the criteria used to evaluate freshman undergraduate
applications. Of special significance, Michigan’s 2000
freshman admissions policy, for example, provides for 20
——————
(1975) (holding that the requisite Article III “case or controversy” may
exist “between a named defendant and a member of the class represented by the named plaintiff, even though the claim of the named
plaintiff has become moot”); Franks v. Bowman Transp. Co., 424 U. S.
747 (1976). The problem in this case is that neither Gratz nor
Hamacher had standing to assert a forward-looking, injunctive claim in
federal court at the time this suit was initiated.
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points to be added to the selection index scores of minority
applicants. See ante, at 23. In contrast, Michigan does
not use points in its transfer policy; some applicants,
including minority and socioeconomically disadvantaged
applicants, “will generally be admitted” if they possess
certain qualifications, including a 2.5 undergraduate
grade point average (GPA), sophomore standing, and a 3.0
high school GPA. 10 Record 16 (Exh. C). Because of these
differences, Hamacher cannot base his right to complain
about the freshman admissions policy on his hypothetical
injury under a wholly separate transfer policy. For “[i]f
the right to complain of one administrative deficiency automatically conferred the right to complain of all administrative deficiencies, any citizen aggrieved in one respect could
bring the whole structure of state administration before the
courts for review.” Lewis v. Casey, 518 U. S. 343, 358–359,
n. 6 (1996) (emphasis in original); see also Blum v. Yaretsky,
457 U. S. 991, 999 (1982) (“[A] plaintiff who has been subject
to injurious conduct of one kind [does not] possess by virtue
of that injury the necessary stake in litigating conduct of
another kind, although similar”).6
Third, the differences between the freshman and the
transfer admissions policies make it extremely unlikely, at
best, that an injunction requiring respondents to modify
the freshman admissions program would have any impact
on Michigan’s transfer policy. See Allen v. Wright, 468
U. S. 737, 751 (1984) (“[R]elief from the injury must be
‘likely’ to follow from a favorable decision”); Schlesinger v.
——————
6 Under

the majority’s view of standing, there would be no end to
Hamacher’s ability to challenge any use of race by the University in a
variety of programs. For if Hamacher’s right to complain about the
transfer policy gives him standing to challenge the freshman policy,
presumably his ability to complain about the transfer policy likewise
would enable him to challenge Michigan’s law school admissions policy,
as well as any other race-based admissions policy used by Michigan.
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Reservists Comm. to Stop the War, 418 U. S. 208, 222
(1974) (“[T]he discrete factual context within which the
concrete injury occurred or is threatened insures the
framing of relief no broader than required by the precise
facts to which the court’s ruling would be applied”). This
is especially true in light of petitioners’ unequivocal disavowal of any request for equitable relief that would totally preclude the use of race in the processing of all admissions applications. See Tr. of Oral Arg. 14–15.
The majority asserts that petitioners “have challenged
any use of race by the University in undergraduate admissions”—freshman and transfer alike. Ante, at 18, n. 16
(emphasis in original). Yet when questioned at oral argument about whether petitioners’ challenge would impact
both private and public universities, petitioners’ counsel
stated: “Your Honor, I want to be clear about what it is
that we’re arguing for here today. We are not suggesting
an absolute rule forbidding any use of race under any
circumstances. What we are arguing is that the interest
asserted here by the University, this amorphous, illdefined, unlimited interest in diversity is not a compelling
interest.” Tr. of Oral Arg. 14 (emphasis added). In addition, when asked whether petitioners took the position
that the only permissible use of race is as a remedy for
past discrimination, petitioners’ lawyer stated: “I would
not go that far. . . . [T]here may be other reasons. I think
they would have to be extraordinary and rare. . . .” Id., at
15. Consistent with these statements, petitioners’ briefs
filed with this Court attack the University’s asserted
interest in “diversity” but acknowledge that race could be
considered for remedial reasons. See, e.g., Brief for Petitioners 16–17.
Because Michigan’s transfer policy was not challenged
by petitioners and is not before this Court, see supra, at 5,
we do not know whether Michigan would defend its transfer policy on diversity grounds, or whether it might try to
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justify its transfer policy on other grounds, such as a
remedial interest. Petitioners’ counsel was therefore
incorrect in asserting at oral argument that if the University’s asserted interest in “diversity” were to be “struck
down as a rationale, then the law would be [the] same
with respect to the transfer policy as with respect to the
original [freshman admissions] policy.” Tr. of Oral Arg. 7–
8. And the majority is likewise mistaken in assuming that
“the University’s use of race in undergraduate transfer
admissions does not implicate a significantly different set
of concerns than does its use of race in undergraduate
freshman admissions.” Ante, at 16. Because the transfer
policy has never been the subject of this suit, we simply do
not know (1) whether Michigan would defend its transfer
policy on “diversity” grounds or some other grounds, or (2)
how the absence of a point system in the transfer policy
might impact a narrow tailoring analysis of that policy.
At bottom, petitioners’ interest in obtaining an injunction for the benefit of younger third parties is comparable
to that of the unemancipated minor who had no standing
to litigate on behalf of older women in H. L. v. Matheson,
450 U. S. 398, 406–407 (1981), or that of the Medicaid
patients transferred to less intensive care who had no
standing to litigate on behalf of patients objecting to transfers to more intensive care facilities in Blum v. Yaretsky,
457 U. S., at 1001. To have standing, it is elementary that
the petitioners’ own interests must be implicated. Because neither petitioner has a personal stake in this suit
for prospective relief, neither has standing.
III
It is true that the petitioners’ complaint was filed as a
class action and that Hamacher has been certified as the
representative of a class, some of whose members may
well have standing to challenge the LSA freshman admissions program that is presently in effect. But the fact that
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“a suit may be a class action . . . adds nothing to the question of standing, for even named plaintiffs who represent a
class ‘must allege and show that they personally have
been injured, not that injury has been suffered by other,
unidentified members of the class to which they belong
and which they purport to represent.’ ” Simon v. Eastern
Ky. Welfare Rights Organization, 426 U. S. 26, 40, n. 20
(1976) (quoting Warth v. Seldin, 422 U. S. 490, 502
(1975)); see also 1 A. Conte & H. Newberg, Class Actions
§2:5 (4th ed. 2002) (“[O]ne cannot acquire individual
standing by virtue of bringing a class action”).7 Thus, in
Blum, we squarely held that the interests of members of
the class could not satisfy the requirement that the class
representatives have a personal interest in obtaining the
particular equitable relief being sought. The class in
Blum included patients who wanted a hearing before
being transferred to facilities where they would receive
more intensive care. The class representatives, however,
were in the category of patients threatened with a transfer
to less intensive care facilities. In explaining why the
named class representatives could not base their standing
to sue on the injury suffered by other members of the
class, we stated:
“Respondents suggest that members of the class they
represent have been transferred to higher levels of
care as a result of [utilization review committee] decisions. Respondents, however, ‘must allege and show
that they personally have been injured, not that injury has been suffered by other, unidentified members
of the class to which they belong and which they pur——————
7 Of course, the injury to Hamacher would give him standing to claim
damages for past harm on behalf of class members, but he was certified
as the class representative for the limited purpose of seeking injunctive
and declaratory relief.
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port to represent.’ Warth v. Seldin, 422 U. S. 490, 502
(1975). Unless these individuals ‘can thus demonstrate the requisite case or controversy between
themselves personally and [petitioners], “none may
seek relief on behalf of himself or any other member of
the class.” O’Shea v. Littleton, 414 U. S. 488, 494
(1974).’ Ibid.” 457 U. S., at 1001, n. 13.
Much like the class representatives in Blum,
Hamacher—the sole class representative in this case—
cannot meet Article III’s threshold personal-stake requirement. While unidentified members of the class he represents may well have standing to challenge Michigan’s current freshman admissions policy, Hamacher cannot base his
standing to sue on injuries suffered by other members of the
class.
IV
As this case comes to us, our precedents leave us no
alternative but to dismiss the writ for lack of jurisdiction.
Neither petitioner has a personal stake in the outcome of
the case, and neither has standing to seek prospective
relief on behalf of unidentified class members who may or
may not have standing to litigate on behalf of themselves.
Accordingly, I respectfully dissent.
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SUPREME COURT OF THE UNITED STATES
_________________

No. 02–516
_________________

JENNIFER GRATZ AND PATRICK HAMACHER,
PETITIONERS v. LEE BOLLINGER ET AL.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT
[June 23, 2003]

JUSTICE SOUTER, with whom JUSTICE GINSBURG joins
as to Part II, dissenting.
I agree with JUSTICE STEVENS that Patrick Hamacher
has no standing to seek declaratory or injunctive relief
against a freshman admissions policy that will never
cause him any harm. I write separately to note that even
the Court’s new gloss on the law of standing should not
permit it to reach the issue it decides today. And because
a majority of the Court has chosen to address the merits, I
also add a word to say that even if the merits were reachable, I would dissent from the Court’s judgment.
I
The Court’s finding of Article III standing rests on two
propositions: first, that both the University of Michigan’s
undergraduate college’s transfer policy and its freshman
admissions policy seek to achieve student body diversity
through the “use of race,” ante, at 12–20, and second, that
Hamacher has standing to challenge the transfer policy on
the grounds that diversity can never be a “compelling
state interest” justifying the use of race in any admissions
decision, freshman or transfer, ante, at 18. The Court
concludes that, because Hamacher’s argument, if successful, would seal the fate of both policies, his standing to
challenge the transfer policy also allows him to attack the
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freshman admissions policy.
Ante, at 18, n. 16
(“[P]etitioners challenged any use of race by the University to promote diversity, including through the transfer
policy”); ibid. (“ ‘[T]he University considers race for a
purpose to achieve a diversity that we believe is not compelling, and if that is struck down as a rationale, then the
[result] would be [the] same with respect to the transfer
policy as with respect to the [freshman] admissions policy,
Your Honor’ ” (quoting Tr. of Oral Arg. 7–8)). I agree with
JUSTICE STEVENS’s critique that the Court thus ignores
the basic principle of Article III standing that a plaintiff cannot challenge a government program that does
not apply to him. See ante, at 6, and n. 6 (dissenting
opinion).1
But even on the Court’s indulgent standing theory, the
decision should not go beyond a recognition that diversity
can serve as a compelling state interest justifying raceconscious decisions in education. Ante, at 20 (citing Grutter v. Bollinger, post, at 15–21). Since, as the Court says,
“petitioners did not raise a narrow tailoring challenge to
the transfer policy,” ante, at 18, n. 16, our decision in
Grutter is fatal to Hamacher’s sole attack upon the transfer policy, which is the only policy before this Court that
he claims aggrieved him. Hamacher’s challenge to that
policy having failed, his standing is presumably spent.
The further question whether the freshman admissions
plan is narrowly tailored to achieving student body diversity remains legally irrelevant to Hamacher and should
await a plaintiff who is actually hurt by it.2
——————
1 The Court’s holding arguably exposes a weakness in the rule of
Blum v. Yaretsky, 457 U. S. 991 (1982), that Article III standing may not
be satisfied by the unnamed members of a duly certified class. But no
party has invited us to reconsider Blum, and I follow JUSTICE STEVENS
in approaching the case on the assumption that Blum is settled law.
2 For that matter, as the Court suggests, narrow tailoring challenges
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II
The cases now contain two pointers toward the line
between the valid and the unconstitutional in raceconscious admissions schemes. Grutter reaffirms the
permissibility of individualized consideration of race to
achieve a diversity of students, at least where race is not
assigned a preordained value in all cases. On the other
hand, Justice Powell’s opinion in Regents of Univ. of Cal. v.
Bakke, 438 U. S. 265 (1978), rules out a racial quota or setaside, in which race is the sole fact of eligibility for certain
places in a class. Although the freshman admissions
system here is subject to argument on the merits, I think
it is closer to what Grutter approves than to what Bakke
condemns, and should not be held unconstitutional on the
current record.
The record does not describe a system with a quota like
the one struck down in Bakke, which “insulate[d]” all
nonminority candidates from competition from certain
seats. Bakke, supra, at 317 (opinion of Powell, J.); see also
Richmond v. J. A. Croson Co., 488 U. S. 469, 496 (1989)
(plurality opinion) (stating that Bakke invalidated “a plan
that completely eliminated nonminorities from consideration for a specified percentage of opportunities”). The Bakke
——————
against the two policies could well have different outcomes. Ante, at 18.
The record on the decisionmaking process for transfer applicants is
understandably thin, given that petitioners never raised a narrow
tailoring challenge against it. Most importantly, however, the transfer
policy does not use a points-based “selection index” to evaluate transfer
applicants, but rather considers race as one of many factors in making
the general determination whether the applicant would make a
“ ‘contribution to a diverse student body.’ ” Ante, at 17 (quoting 2 App.
in No. 01–1333 etc. (CA6), p. 531 (capitalization omitted)). This limited
glimpse into the transfer policy at least permits the inference that the
University engages in a “holistic review” of transfer applications
consistent with the program upheld today in Grutter v. Bollinger, post,
at 25.
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plan “focused solely on ethnic diversity” and effectively
told nonminority applicants that “[n]o matter how strong
their qualifications, quantitative and extracurricular,
including their own potential for contribution to educational diversity, they are never afforded the chance to
compete with applicants from the preferred groups for the
[set-aside] special admissions seats.” Bakke, supra, at
315, 319 (opinion of Powell, J.) (emphasis in original).
The plan here, in contrast, lets all applicants compete
for all places and values an applicant’s offering for any
place not only on grounds of race, but on grades, test
scores, strength of high school, quality of course of study,
residence, alumni relationships, leadership, personal
character, socioeconomic disadvantage, athletic ability,
and quality of a personal essay. Ante, at 6. A nonminority
applicant who scores highly in these other categories can
readily garner a selection index exceeding that of a minority applicant who gets the 20-point bonus. Cf. Johnson
v. Transportation Agency, Santa Clara Cty., 480 U. S. 616,
638 (1987) (upholding a program in which gender “was but
one of numerous factors [taken] into account in arriving at
[a] decision” because “[n]o persons are automatically excluded from consideration; all are able to have their qualifications weighed against those of other applicants” (emphasis deleted)).
Subject to one qualification to be taken up below, this
scheme of considering, through the selection index system,
all of the characteristics that the college thinks relevant to
student diversity for every one of the student places to be
filled fits Justice Powell’s description of a constitutionally
acceptable program: one that considers “all pertinent
elements of diversity in light of the particular qualifications of each applicant” and places each element “on the
same footing for consideration, although not necessarily
according them the same weight.” Bakke, supra, at 317.
In the Court’s own words, “each characteristic of a par-
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ticular applicant [is] considered in assessing the applicant’s entire application.” Ante, at 23. An unsuccessful
nonminority applicant cannot complain that he was rejected “simply because he was not the right color”; an
applicant who is rejected because “his combined qualifications . . . did not outweigh those of the other applicant”
has been given an opportunity to compete with all other
applicants. Bakke, supra, at 318 (opinion of Powell, J.).
The one qualification to this description of the admissions process is that membership in an underrepresented
minority is given a weight of 20 points on the 150-point
scale. On the face of things, however, this assignment of
specific points does not set race apart from all other
weighted considerations.
Nonminority students may
receive 20 points for athletic ability, socioeconomic disadvantage, attendance at a socioeconomically disadvantaged
or predominantly minority high school, or at the Provost’s
discretion; they may also receive 10 points for being residents of Michigan, 6 for residence in an underrepresented
Michigan county, 5 for leadership and service, and so on.
The Court nonetheless finds fault with a scheme that
“automatically” distributes 20 points to minority applicants because “[t]he only consideration that accompanies
this distribution of points is a factual review of an application to determine whether an individual is a member of
one of these minority groups.” Ante, at 23. The objection
goes to the use of points to quantify and compare characteristics, or to the number of points awarded due to race,
but on either reading the objection is mistaken.
The very nature of a college’s permissible practice of
awarding value to racial diversity means that race must
be considered in a way that increases some applicants’
chances for admission. Since college admission is not left
entirely to inarticulate intuition, it is hard to see what is
inappropriate in assigning some stated value to a relevant
characteristic, whether it be reasoning ability, writing
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style, running speed, or minority race. Justice Powell’s
plus factors necessarily are assigned some values. The
college simply does by a numbered scale what the law
school accomplishes in its “holistic review,” Grutter, post,
at 25; the distinction does not imply that applicants to the
undergraduate college are denied individualized consideration or a fair chance to compete on the basis of all the
various merits their applications may disclose.
Nor is it possible to say that the 20 points convert race
into a decisive factor comparable to reserving minority
places as in Bakke. Of course we can conceive of a point
system in which the “plus” factor given to minority applicants would be so extreme as to guarantee every minority
applicant a higher rank than every nonminority applicant
in the university’s admissions system, see 438 U. S., at
319, n. 53 (opinion of Powell, J.). But petitioners do not
have a convincing argument that the freshman admissions
system operates this way. The present record obviously
shows that nonminority applicants may achieve higher
selection point totals than minority applicants owing to
characteristics other than race, and the fact that the
university admits “virtually every qualified underrepresented minority applicant,” App. to Pet. for Cert.
111a, may reflect nothing more than the likelihood that
very few qualified minority applicants apply, Brief for
Respondents Bollinger et al. 39, as well as the possibility
that self-selection results in a strong minority applicant
pool. It suffices for me, as it did for the District Court,
that there are no Bakke-like set-asides and that consideration of an applicant’s whole spectrum of ability is no
more ruled out by giving 20 points for race than by giving
the same points for athletic ability or socioeconomic
disadvantage.
Any argument that the “tailoring” amounts to a setaside, then, boils down to the claim that a plus factor of 20
points makes some observers suspicious, where a factor of
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10 points might not. But suspicion does not carry petitioners’ ultimate burden of persuasion in this constitutional challenge, Wygant v. Jackson Bd. of Ed., 476 U. S.
267, 287–288 (1986) (plurality opinion of Powell, J.), and it
surely does not warrant condemning the college’s admissions scheme on this record. Because the District Court
(correctly, in my view) did not believe that the specific
point assignment was constitutionally troubling, it made
only limited and general findings on other characteristics
of the university’s admissions practice, such as the conduct of individualized review by the Admissions Review
Committee. 122 F. Supp. 2d 811, 829–830 (ED Mich.
2000). As the Court indicates, we know very little about
the actual role of the review committee. Ante, at 26 (“The
record does not reveal precisely how many applications are
flagged for this individualized consideration [by the committee]”); see also ante, at 4 (O’CONNOR, J., concurring)
(“The evidence in the record . . . reveals very little about
how the review committee actually functions”). The point
system cannot operate as a de facto set-aside if the greater
admissions process, including review by the committee,
results in individualized review sufficient to meet the
Court’s standards. Since the record is quiet, if not silent,
on the case-by-case work of the committee, the Court
would be on more defensible ground by vacating and
remanding for evidence about the committee’s specific
determinations.3
——————
3 The Court surmises that the committee does not contribute meaningfully to the University’s individualized review of applications. Ante,
at 25–26. The Court should not take it upon itself to apply a newlyformulated legal standard to an undeveloped record. Given the District
Court’s statement that the committee may examine “any number of
applicants, including applicants other than under-represented minority
applicants,” 122 F. Supp. 2d 811, 830 (ED Mich. 2000), it is quite
possible that further factual development would reveal the committee
to be a “source of individualized consideration” sufficient to satisfy the
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Without knowing more about how the Admissions Review Committee actually functions, it seems especially
unfair to treat the candor of the admissions plan as an
Achilles’ heel. In contrast to the college’s forthrightness in
saying just what plus factor it gives for membership in an
underrepresented minority, it is worth considering the
character of one alternative thrown up as preferable,
because supposedly not based on race. Drawing on admissions systems used at public universities in California,
Florida, and Texas, the United States contends that
Michigan could get student diversity in satisfaction of its
compelling interest by guaranteeing admission to a fixed
percentage of the top students from each high school in
Michigan. Brief for United States as Amicus Curiae 18;
Brief for United States as Amicus Curiae in Grutter v.
Bollinger, O. T. 2002, No. 02–241, pp. 13–17.
While there is nothing unconstitutional about such a
practice, it nonetheless suffers from a serious disadvantage.4 It is the disadvantage of deliberate obfuscation.
The “percentage plans” are just as race conscious as the
point scheme (and fairly so), but they get their racially
diverse results without saying directly what they are
doing or why they are doing it. In contrast, Michigan
states its purpose directly and, if this were a doubtful case
for me, I would be tempted to give Michigan an extra point
of its own for its frankness. Equal protection cannot become an exercise in which the winners are the ones who
hide the ball.
——————
Court’s rule, ante, at 4 (O’CONNOR, J., concurring). Determination of
that issue in the first instance is a job for the District Court, not for this
Court on a record that is admittedly lacking.
4 Of course it might be pointless in the State of Michigan, where minorities are a much smaller fraction of the population than in California, Florida, or Texas. Brief for Respondents Bollinger et al. 48–49.
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III
If this plan were challenged by a plaintiff with proper
standing under Article III, I would affirm the judgment of
the District Court granting summary judgment to the
college. As it is, I would vacate the judgment for lack of
jurisdiction, and I respectfully dissent.
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JUSTICE GINSBURG, with whom JUSTICE SOUTER joins,
dissenting.*
I
Educational institutions, the Court acknowledges, are
not barred from any and all consideration of race when
making admissions decisions. Ante, at 20; see Grutter v.
Bollinger, post, at 13–21. But the Court once again maintains that the same standard of review controls judicial
inspection of all official race classifications. Ante, at 21
(quoting Adarand Constructors, Inc. v. Peña, 515 U. S.
200, 224 (1995); Richmond v. J. A. Croson Co., 488 U. S.
469, 494 (1989) (plurality opinion)). This insistence on
“consistency,” Adarand, 515 U. S., at 224, would be fitting
were our Nation free of the vestiges of rank discrimination
long reinforced by law, see id., at 274–276, and n. 8
(GINSBURG, J., dissenting). But we are not far distant
from an overtly discriminatory past, and the effects of
centuries of law-sanctioned inequality remain painfully
evident in our communities and schools.
In the wake “of a system of racial caste only recently
ended,” id., at 273 (GINSBURG, J., dissenting), large dis——————
*JUSTICE BREYER joins Part I of this opinion.
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parities endure. Unemployment,1 poverty,2 and access to
health care3 vary disproportionately by race. Neighborhoods and schools remain racially divided.4 African——————
1 See, e.g., U. S. Dept. of Commerce, Bureau of Census, Statistical
Abstract of the United States: 2002, p. 368 (2002) (Table 562) (hereinafter Statistical Abstract) (unemployment rate among whites was 3.7% in
1999, 3.5% in 2000, and 4.2% in 2001; during those years, the unemployment rate among African-Americans was 8.0%, 7.6%, and 8.7%,
respectively; among Hispanics, 6.4%, 5.7%, and 6.6%).
2 See, e.g., U. S. Dept of Commerce, Bureau of Census, Poverty in the
United States: 2000, p. 291 (2001) (Table A) (In 2000, 7.5% of nonHispanic whites, 22.1% of African-Americans, 10.8% of AsianAmericans, and 21.2% of Hispanics were living in poverty); S. Staveteig
& A. Wigton, Racial and Ethnic Disparities: Key Findings from the
National Survey of America’s Families 1 (Urban Institute Report B–5,
2000) (“Blacks, Hispanics, and Native Americans . . . each have poverty
rates almost twice as high as Asians and almost three times as high as
whites.”).
3 See, e.g., U. S. Dept. of Commerce, Bureau of Census, Health Insurance Coverage: 2000, p. 391 (2001) (Table A) (In 2000, 9.7% of nonHispanic whites were without health insurance, as compared to 18.5%
of African-Americans, 18.0% of Asian-Americans, and 32.0% of Hispanics.); Waidmann & Rajan, Race and Ethnic Disparities in Health
Care Access and Utilization: An Examination of State Variation, 57
Med. Care Res. and Rev. 55, 56 (2000) (“On average, Latinos and
African Americans have both worse health and worse access to effective
health care than do non-Hispanic whites . . . .”).
4 See, e.g., U. S. Dept. of Commerce, Bureau of Census, Racial and
Ethnic Residential Segregation in the United States: 1980–2000 (2002)
(documenting residential segregation); E. Frankenberg, C. Lee, & G.
Orfield, A Multiracial Society with Segregated Schools: Are We Losing
the Dream? 4 (Jan. 2003), http://www.civilrightsproject.harvard.edu/
research/reseg03/AreWeLosingtheDream.pdf (all Internet materials as
visited June 2, 2003, and available in Clerk of Court’s case file),
(“[W]hites are the most segregated group in the nation’s public schools;
they attend schools, on average, where eighty percent of the student
body is white.”); id., at 28 (“[A]lmost three-fourths of black and Latino
students attend schools that are predominantly minority . . . . More
than one in six black children attend a school that is 99–100% minority
. . . . One in nine Latino students attend virtually all minority schools.”).
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American and Hispanic children are all too often educated
in poverty-stricken and underperforming institutions.5
Adult African-Americans and Hispanics generally earn
less than whites with equivalent levels of education.6
Equally credentialed job applicants receive different receptions depending on their race.7 Irrational prejudice is
still encountered in real estate markets8 and consumer
transactions.9 “Bias both conscious and unconscious,
——————
5 See,

e.g., Ryan, Schools, Race, and Money, 109 Yale L. J. 249, 273–
274 (1999) (“Urban public schools are attended primarily by AfricanAmerican and Hispanic students”; students who attend such schools
are disproportionately poor, score poorly on standardized tests, and are
far more likely to drop out than students who attend nonurban
schools.).
6 See, e.g., Statistical Abstract 140 (Table 211).
7 See, e.g., Holzer, Career Advancement Prospects and Strategies for
Low-Wage Minority Workers, in Low-Wage Workers in the New Economy 228 (R. Kazis & M. Miller eds. 2001) (“[I]n studies that have sent
matched pairs of minority and white applicants with apparently equal
credentials to apply for jobs, whites routinely get more interviews and
job offers than either black or Hispanic applicants.”); M. Bertrand & S.
Mullainathan, Are Emily and Brendan More Employable than Lakisha
and Jamal?: A Field Experiment on Labor Market Discrimination (Nov.
18, 2002), http://gsb.uchicago.edu/pdf/bertrand.pdf; Mincy, The Urban
Institute Audit Studies: Their Research and Policy Context, in Clear
and Convincing Evidence: Measurement of Discrimination in America
165–186 (M. Fix & R. Struyk eds. 1993).
8 See, e.g., M. Turner et al., Discrimination in Metropolitan Housing
Markets: National Results from Phase I HDS 2000, pp. i, iii (Nov. 2002),
http://www.huduser.org/Publications/pdf/Phase1_Report.pdf (paired testing
in which “two individuals—one minority and the other white—pose as
otherwise identical homeseekers, and visit real estate or rental agents
to inquire about the availability of advertised housing units” revealed
that “discrimination still persists in both rental and sales markets of
large metropolitan areas nationwide”); M. Turner & F. Skidmore,
Mortgage Lending Discrimination: A Review of Existing Evidence 2
(1999) (existing research evidence shows that minority homebuyers in
the United States “face discrimination from mortgage lending institutions.”).
9 See, e.g., Ayres, Further Evidence of Discrimination in New Car
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reflecting traditional and unexamined habits of thought,
keeps up barriers that must come down if equal opportunity and nondiscrimination are ever genuinely to become
this country’s law and practice.” Id., at 274 (GINSBURG, J.,
dissenting); see generally Krieger, Civil Rights Perestroika: Intergroup Relations After Affirmative Action, 86
Calif. L. Rev. 1251, 1276–1291 (1998).
The Constitution instructs all who act for the government that they may not “deny to any person . . . the equal
protection of the laws.” Amdt. 14, §1. In implementing
this equality instruction, as I see it, government decisionmakers may properly distinguish between policies of
exclusion and inclusion. See Wygant v. Jackson Bd. of
Ed., 476 U. S. 267, 316 (1986) (STEVENS, J., dissenting).
Actions designed to burden groups long denied full citizenship stature are not sensibly ranked with measures taken
to hasten the day when entrenched discrimination and its
after effects have been extirpated. See Carter, When
Victims Happen To Be Black, 97 Yale L. J. 420, 433–434
(1988) (“[T]o say that two centuries of struggle for the
most basic of civil rights have been mostly about freedom
from racial categorization rather than freedom from racial
oppressio[n] is to trivialize the lives and deaths of those
who have suffered under racism. To pretend . . . that the
issue presented in [Regents of Univ. of Cal. v. Bakke, 438
U. S. 265 (1978)] was the same as the issue in [Brown v.
Board of Education, 347 U. S. 483 (1954)] is to pretend
that history never happened and that the present doesn’t
exist.”).
Our jurisprudence ranks race a “suspect” category, “not
because [race] is inevitably an impermissible classifica——————
Negotiations and Estimates of its Cause, 94 Mich. L. Rev. 109, 109–110
(1995) (study in which 38 testers negotiated the purchase of more than
400 automobiles confirmed earlier finding “that dealers systematically
offer lower prices to white males than to other tester types”).

Cite as: 539 U. S. ____ (2003)
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tion, but because it is one which usually, to our national
shame, has been drawn for the purpose of maintaining
racial inequality.” Norwalk Core v. Norwalk Redevelopment Agency, 395 F. 2d 920, 931–932 (CA2 1968) (footnote
omitted). But where race is considered “for the purpose of
achieving equality,” id., at 932, no automatic proscription
is in order. For, as insightfully explained, “[t]he Constitution is both color blind and color conscious. To avoid conflict with the equal protection clause, a classification that
denies a benefit, causes harm, or imposes a burden must
not be based on race. In that sense, the Constitution is
color blind. But the Constitution is color conscious to
prevent discrimination being perpetuated and to undo the
effects of past discrimination.” United States v. Jefferson
County Bd. of Ed., 372 F. 2d 836, 876 (CA5 1966) (Wisdom, J.); see Wechsler, The Nationalization Of Civil Liberties And Civil Rights, Supp. to 12 Tex. Q. 10, 23 (1968)
(Brown may be seen as disallowing racial classifications
that “impl[y] an invidious assessment” while allowing
such classifications when “not invidious in implication”
but advanced to “correct inequalities”). Contemporary
human rights documents draw just this line; they distinguish between policies of oppression and measures designed to accelerate de facto equality. See Grutter, post, at
1 (GINSBURG, J., concurring) (citing the United Nationsinitiated Conventions on the Elimination of All Forms of
Racial Discrimination and on the Elimination of All Forms
of Discrimination against Women).
The mere assertion of a laudable governmental purpose,
of course, should not immunize a race-conscious measure
from careful judicial inspection. See Jefferson County, 372
F. 2d, at 876 (“The criterion is the relevancy of color to a
legitimate governmental purpose.”).
Close review is
needed “to ferret out classifications in reality malign, but
masquerading as benign,” Adarand, 515 U. S., at 275
(GINSBURG, J., dissenting), and to “ensure that prefer-
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ences are not so large as to trammel unduly upon the
opportunities of others or interfere too harshly with legitimate expectations of persons in once-preferred groups,”
id., at 276.
II
Examining in this light the admissions policy employed
by the University of Michigan’s College of Literature,
Science, and the Arts (College), and for the reasons well
stated by JUSTICE SOUTER, I see no constitutional infirmity. See ante, at 3–8 (dissenting opinion). Like other
top-ranking institutions, the College has many more
applicants for admission than it can accommodate in an
entering class. App. to Pet. for Cert. 108a. Every applicant admitted under the current plan, petitioners do not
here dispute, is qualified to attend the College. Id., at
111a. The racial and ethnic groups to which the College
accords special consideration (African-Americans, Hispanics, and Native-Americans) historically have been
relegated to inferior status by law and social practice;
their members continue to experience class-based discrimination to this day, see supra, at 1–4. There is no
suggestion that the College adopted its current policy in
order to limit or decrease enrollment by any particular
racial or ethnic group, and no seats are reserved on the
basis of race. See Brief for Respondents 10; Tr. of Oral
Arg. 41–42 (in the range between 75 and 100 points, the
review committee may look at applications individually
and ignore the points). Nor has there been any demonstration that the College’s program unduly constricts
admissions opportunities for students who do not receive
special consideration based on race. Cf. Liu, The Causation Fallacy: Bakke and the Basic Arithmetic of Selective
Admissions, 100 Mich. L. Rev. 1045, 1049 (2002) (“In any
admissions process where applicants greatly outnumber
admittees, and where white applicants greatly outnumber

Cite as: 539 U. S. ____ (2003)
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minority applicants, substantial preferences for minority
applicants will not significantly diminish the odds of
admission facing white applicants.”).10
The stain of generations of racial oppression is still
visible in our society, see Krieger, 86 Calif. L. Rev., at
1253, and the determination to hasten its removal remains vital. One can reasonably anticipate, therefore,
that colleges and universities will seek to maintain their
minority enrollment—and the networks and opportunities
——————
10 The United States points to the “percentage plans” used in California, Florida, and Texas as one example of a “race-neutral alternativ[e]”
that would permit the College to enroll meaningful numbers of minority
students. Brief for United States as Amicus Curiae 14; see Commission
on Civil Rights, Beyond Percentage Plans: The Challenge of Equal Opportunity in Higher Education 1 (Nov. 2002), http://www.usccr.gov/pubs/
percent2/percent2.pdf (percentage plans guarantee admission to state
universities for a fixed percentage of the top students from high schools
in the State). Calling such 10 or 20% plans “race-neutral” seems to me
disingenuous, for they “unquestionably were adopted with the specific
purpose of increasing representation of African-Americans and Hispanics in the public higher education system.” Brief for Respondents
44; see C. Horn & S. Flores, Percent Plans in College Admissions: A
Comparative Analysis of Three States’ Experiences 14–19 (2003),
http://www.civilrightsproject.harvard.edu/research/affirmativeaction/tri
state.pdf. Percentage plans depend for their effectiveness on continued
racial segregation at the secondary school level: They can ensure
significant minority enrollment in universities only if the majorityminority high school population is large enough to guarantee that, in
many schools, most of the students in the top 10 or 20% are minorities.
Moreover, because such plans link college admission to a single criterion—high school class rank—they create perverse incentives. They
encourage parents to keep their children in low-performing segregated
schools, and discourage students from taking challenging classes that
might lower their grade point averages. See Selingo, What States
Aren’t Saying About the ‘X-Percent Solution,’ Chronicle of Higher
Education, June 2, 2000, p. A31. And even if percentage plans could
boost the sheer numbers of minority enrollees at the undergraduate
level, they do not touch enrollment in graduate and professional
schools.
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thereby opened to minority graduates—whether or not
they can do so in full candor through adoption of affirmative action plans of the kind here at issue. Without recourse to such plans, institutions of higher education may
resort to camouflage. For example, schools may encourage
applicants to write of their cultural traditions in the essays they submit, or to indicate whether English is their
second language. Seeking to improve their chances for
admission, applicants may highlight the minority group
associations to which they belong, or the Hispanic surnames of their mothers or grandparents. In turn, teachers’ recommendations may emphasize who a student is as
much as what he or she has accomplished. See, e.g.,
Steinberg, Using Synonyms for Race, College Strives for
Diversity, N. Y. Times, Dec. 8, 2002, section 1, p. 1, col. 3
(describing admissions process at Rice University); cf.
Brief for United States as Amicus Curiae 14–15 (suggesting institutions could consider, inter alia, “a history of
overcoming disadvantage,” “reputation and location of
high school,” and “individual outlook as reflected by essays”). If honesty is the best policy, surely Michigan’s
accurately described, fully disclosed College affirmative
action program is preferable to achieving similar numbers
through winks, nods, and disguises.11
*
*
*
For the reasons stated, I would affirm the judgment of
the District Court.
——————
11 Contrary

to the Court’s contention, I do not suggest “changing the
Constitution so that it conforms to the conduct of the universities.”
Ante, at 27, n. 22. In my view, the Constitution, properly interpreted,
permits government officials to respond openly to the continuing
importance of race. See supra, at 4–5. Among constitutionally permissible options, those that candidly disclose their consideration of race
seem to me preferable to those that conceal it.
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Reaffirming Diversity: A Legal Analysis of the
University of Michigan Affirmative Action Cases
“Effective participation by members of all racial and ethnic groups in the civic life of our
Nation is essential if the dream of one Nation, indivisible, is to be realized.”
– Grutter v. Bollinger
Introduction
On June 23, 2003, the United States Supreme Court upheld the constitutionality of raceconscious admissions policies designed to promote diversity in higher education. In a 5-to-4
decision in Grutter v. Bollinger,1 the Supreme Court, drawing on Justice Powell’s opinion in the
1978 case of Regents of the University of California v. Bakke,2 held that student body diversity is
a compelling governmental interest that can justify the use of race as a “plus” factor in a
competitive admissions process. Applying its “strict scrutiny” standard of review within the
context of higher education, the Supreme Court upheld the University of Michigan Law School
admissions policy as constitutional. However, in a 6-to-3 decision in Gratz v. Bollinger,3 the
Supreme Court held that the University’s current undergraduate admissions policy was not
narrowly tailored to advance an interest in diversity because it was not sufficiently flexible and
did not provide enough individualized consideration of applicants to the University.
In ruling that the promotion of student body diversity is a compelling interest, the
Supreme Court’s decisions resolve a disagreement among the lower federal courts4 and allow
selective colleges and universities throughout the country to employ race in admissions. The
decisions reject the absolute race-blind approach to higher education admissions advanced by the
Grutter and Gratz plaintiffs and by the U.S. government and others as amici curiae. The Court’s
decisions also effectively overrule major portions of the 1996 ruling of the U.S. Court of Appeals
1

Grutter v. Bollinger, 123 S. Ct. 2325 (2003).
438 U.S. 265 (1978).
3
Gratz v. Bollinger, 123 S. Ct. 2411 (2003).
4
The challenges to the admissions policies at the University of Michigan and at public universities in other states led
to significantly different outcomes in the lower courts. The U.S. Court of Appeals for the Ninth Circuit in Smith v.
University of Washington Law School, 233 F.3d 1188 (9th Cir. 2000), cert. denied, 121 S. Ct. 2192 (2001), the U.S.
Court of Appeals for the Sixth Circuit in Grutter v. Bollinger, 288 F.3d 732 (6th Cir. 2002), and the U.S. District
Court in Gratz v. Bollinger, 122 F. Supp. 2d 811 (E.D. Mich. 2000), ruled that Bakke was still a valid precedent and
that promoting diversity is a compelling governmental interest. In Hopwood v. Texas, 78 F.3d 932 (5th Cir.), cert.
denied, 518 U.S. 1033 (1996), the U.S. Court of Appeals for the Fifth Circuit held in 1996 that Bakke was no longer
good law and that the interest in promoting diversity was not compelling. The U.S. Court of Appeals for the
Eleventh Circuit in Johnson v. Board of Regents, 263 F.3d 1234 (11th Cir. 2001), assumed for the sake of argument
that promoting diversity was a compelling interest, but struck down the University of Georgia’s race-conscious
admissions policy because it was not narrowly tailored to advance the interest in promoting diversity.
2

1

for the Fifth Circuit in Hopwood v. Texas,5 and will allow colleges and universities in the states
of Texas, Louisiana, and Mississippi to use race-conscious admissions policies designed to
advance diversity. State universities in California, Washington, and Florida are still prohibited
under their state laws from employing race-conscious admissions policies; however, private
universities in those states can employ properly designed race-conscious policies consistent with
their obligations under Title VI of the Civil Rights Act of 1964 and other federal laws.6
Taken together, the Court’s opinions in the Grutter and Gratz cases reinforce the
importance of flexible and holistic admissions policies that employ a limited use of race. The
Court’s opinion in the law school case, Grutter v. Bollinger, confirms that admissions programs
which consider race as one of many factors in the context of an individualized consideration of
all applicants can pass constitutional muster. The Court’s decision to strike down the
undergraduate admissions policy in Gratz as unconstitutional also makes clear that policies
which automatically and inflexibly assign benefits on the basis of race, such as the University’s
undergraduate point system that allocated a fixed number of points for underrepresented minority
group members, are constitutionally suspect. Universities that employ systems which lack
sufficient individualized review will need to re-examine their current admissions policies to
determine whether their policies require adjustment or revision in light of the Court's decision in
Gratz. Institutions that have adopted more restrictive policies than the Court's decisions allow
may wish to re-examine their policies to ensure that they are not “overcorrecting” out of a
misplaced fear of being held legally liable.
The University of Michigan decisions involve university admissions policies, but the
decisions have significant implications both inside and outside of higher education. The rulings
imply that student body diversity supplies a justification for race-conscious recruitment and
outreach, as well as for financial aid and support programs. The Supreme Court did not address
the recent attacks on race-exclusive financial aid and support programs, but the cases provide
constitutional moorings for the defense of such programs when they are designed to advance
diversity. The outcome of a legal test of such a program in the Supreme Court is uncertain;
however, because the burdens on non-minority students in most of these programs are diffused
and considerably less than in admissions decisions, the constitutional scales established by the
recent decisions by no means tip obviously against these programs, especially not against
programs in which individual applicants are given a “whole-person” evaluation.
Although the Supreme Court has yet to address the constitutionality of diversity-based
affirmative action programs outside of higher education admissions, language in the Grutter
decision acknowledges the importance of diversity in other contexts, including K-12 education,
5

78 F.3d 932 (5th Cir.), cert. denied, 518 U.S. 1033 (1996).
The Grutter and Gratz cases also reaffirm the Supreme Court’s earlier rulings that institutions which are covered
by Title VI of the Civil Rights Act of 1964, the federal statute prohibiting discrimination on the basis of race or
national origin by recipients of federal funding, are subject to standards mandated under the Equal Protection Clause
when they adopt race-conscious policies. Thus the admissions policies of both public universities and private
institutions that receive federal funding are subject to strict scrutiny when they take race into account. Almost all
colleges and universities in the United States receive some form of federal funding and are bound by the Grutter and
Gratz decisions if they employ race-conscious admissions policies. In addition, intentional discrimination that
violates the Equal Protection Clause of the Fourteenth Amendment will also violate 42 U.S.C. section 1981, the
federal law prohibiting racial discrimination in the making and enforcement of contracts.
6

2

government, and private employment and business. For instance, the Court states expressly that
the benefits of affirmative action “are not theoretical but real, as major American businesses
have made clear that the skills needed in today's increasingly global marketplace can only be
developed through exposure to widely diverse people, cultures, ideas, and viewpoints.” This and
other statements by the Court imply that diversity may be a constitutional predicate for raceconscious affirmative action programs in areas outside of higher education.
This Paper analyzes the University of Michigan cases and discusses their impact on
higher education policy making and on the constitutional assessment of affirmative action
programs. The Paper is divided into three parts. Part I examines the U.S. Supreme Court’s
opinions in the Grutter and Gratz cases and discusses the constitutional boundaries for raceconscious admissions policies established by the Court. Part II examines the appropriate use of
race in higher education admissions policies, as well as race-conscious financial aid, recruitment,
and support programs. Part III examines the potential impact of the decisions on areas outside of
higher education, including K-12 education and employment.
I.

Grutter, Gratz, and the Constitutional Boundaries of Race-Conscious Admissions

The University of Michigan cases reaffirm the Supreme Court’s fundamental requirement
that race-conscious policy making—even if designed to benefit racial minority groups—is
subject to “strict scrutiny,” the highest standard of review used by the courts to evaluate the
constitutionality of policies under the Equal Protection Clause of the Fourteenth Amendment.7
Under strict scrutiny, the courts ask two questions to assess the ends and the means that underlie
race-conscious policy making: (1) Is the goal of a race-conscious policy sufficiently important to
constitute a “compelling governmental interest”? and (2) If so, is the policy “narrowly tailored”
to advance that interest?
Strict scrutiny is exacting but it is not rigid. As the Supreme Court made clear in Grutter
v. Bollinger, “[c]ontext matters when reviewing race-based governmental action under the Equal
Protection Clause”8 and “strict scrutiny must take ‘relevant differences’ into account.”9 Applying
strict scrutiny within the context of evaluating an inclusive higher education policy, the Supreme
Court ruled in Grutter v. Bollinger that colleges and universities do have a compelling interest in
obtaining a diverse student body. Employing a multi-factor test of narrow tailoring, the Court
upheld the University of Michigan Law School’s admissions policy in Grutter, but struck down
the University’s undergraduate policy in Gratz for lacking the necessary flexibility and
individualized consideration required under narrow tailoring.
A.

The Compelling Interest in Diversity

Like hundreds of selective colleges and universities throughout the country, the
University of Michigan relied on Justice Powell’s opinion in Regents of the University of
7

See Adarand Constructors, Inc. v. Peña, 515 U.S. 200, 227 (1995); City of Richmond v. J.A. Croson Co., 488 U.S.
469, 493 (1989).
8
Grutter, 123 S. Ct. at 2338.
9
Id. (quoting Adarand, 515 U.S. at 228).
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California v. Bakke as the legal underpinning for its diversity-based admissions policies. In
Bakke, a fragmented Supreme Court struck down the race-conscious special admissions policy at
the medical school of the University of California, Davis, but reversed a lower court’s ruling that
race could never be considered a factor in admissions. Justice Powell provided the fifth vote for a
majority of the Court which found that the medical school’s special admissions policy—a plan
that set aside 16 out of 100 seats in the entering class for disadvantaged minority applicants—
was illegal because it precluded white applicants from competing for those special admissions
seats. But Justice Powell, as part of a different five-member majority, also held that the use of
race as one of many factors in a competitive admissions process would be constitutionally
permissible.10
Justice Powell’s pivotal opinion stated that a university’s interest in promoting broad
diversity—and not just racial diversity—within its student body is grounded partly in the
academic freedoms historically accorded to institutions of higher education and constitutes a
compelling governmental interest that can justify the limited use of race in admissions. Relying
on the undergraduate admissions policy at Harvard College as a case in point, Justice Powell
went on to distinguish an illegal policy such as the Davis medical school plan, in which white
applicants could not compete for specified seats in an entering class, from a legal policy such as
the Harvard plan, in which race is employed as a “plus” factor in a competitive process in which
all applicants are eligible to compete for the same seats in the entering class. Under a plus-factor
admissions policy, an applicant’s race could “tip the balance” in an admissions decision, but race
would be only one of many factors under consideration.
Outside of the Bakke case and prior to the University of Michigan decisions, the Supreme
Court had issued only a handful of decisions on the application of strict scrutiny to affirmative
action policies.11 The Supreme Court’s 1989 ruling in City of Richmond v. J.A. Croson
Company12 made clear that an institution can have a compelling interest in remedying the present
effects of its own past discrimination, and of specifically identifiable discrimination by
contractors in the local market.13 However, the Court also ruled in Croson that remedying the
lingering effects of societal discrimination was too broad and amorphous a goal to constitute a
compelling interest that could justify a race-conscious contracting program. Similarly, a plurality

10

Bakke, 438 U.S. at 320.
In a separate line of cases, the Court has upheld the use of race-conscious and gender-conscious affirmative action
programs in private employment under Title VII of the Civil Rights Act of 1964. See United Steelworkers v. Weber,
443 U.S. 193 (1979) (upholding race-conscious affirmative action program); Johnson v. Transportation Agency, 480
U.S. 616 (1987) (upholding gender-conscious affirmative action program). The Court has also ruled in the area of
legislative districting that race cannot serve as the “predominant factor” in decision making. See Miller v. Johnson,
515 U.S. 900 (1995). The Court did not directly address either of these lines of cases in its Grutter and Gratz
opinions.
12
488 U.S. 469 (1989).
13
For instance, a university that for several years denied admission to African American applicants because of race
(its own past discrimination) can have a compelling interest in remedying the absence of African American students
in its student body (the present effects of discrimination), and can employ race-conscious measures to address the
problem. The institution must, however, offer significant evidence of its past discrimination and the present effects
of that discrimination in order to satisfy strict scrutiny. Thus the Court has imposed a “strong basis in evidence” rule
in remedial cases to ensure that an institution’s stated motivation in remedying discrimination is truly remedial and
not a pretext for an invidious motivation. See Adarand, 488 U.S. at 500.
11
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of the Court ruled in Wygant v. Jackson Board of Education14 that trying to remedy societal
discrimination by providing role models for minority students was not a sufficiently compelling
interest to justify a race-conscious layoff policy.
In Grutter v. Bollinger, Justice O’Connor’s majority opinion establishes that a nonremedial interest can justify the use of race if it is sufficiently compelling, and the opinion fully
endorses Justice Powell’s determination in Bakke that obtaining a diverse student body is a
compelling governmental interest for an institution of higher learning: “[W]e have never held
that the only governmental use of race that can survive strict scrutiny is remedying past
discrimination. Nor, since Bakke, have we directly addressed the use of race in the context of
public higher education. Today, we hold that the Law School has a compelling interest in
attaining a diverse student body.”15
In endorsing the compelling interest in student body diversity, the Grutter opinion draws
on Justice Powell’s recognition in Bakke that institutions of higher education have been afforded
a degree of deference by the courts because of academic freedoms rooted in the First
Amendment: “Our holding today is in keeping with our tradition of giving a degree of deference
to a university's academic decisions, within constitutionally prescribed limits. . . . We have long
recognized that, given the important purpose of public education and the expansive freedoms of
speech and thought associated with the university environment, universities occupy a special
niche in our constitutional tradition.”16 The Grutter opinion also establishes a presumption of
good faith on the part of universities in selecting their student bodies: “Our conclusion that the
Law School has a compelling interest in a diverse student body is informed by our view that
attaining a diverse student body is at the heart of the Law School's proper institutional mission,
and that ‘good faith’ on the part of a university is ‘presumed’ absent ‘a showing to the
contrary.’”17
The Grutter opinion offers a ringing endorsement of the value of student body diversity
in promoting numerous benefits, including:
•
•
•

concrete educational benefits;
assisting in the breakdown of racial and ethnic stereotypes; and
the development of a diverse, racially integrated leadership class

Citing expert reports in the trial record and research studies documenting the educational
benefits of diversity, the Grutter opinion recognizes that student body diversity leads to
substantial educational benefits for all students, including the promotion of cross-racial
understanding, improved classroom discussions and other positive learning outcomes, and
enhanced preparation for an increasingly diverse workforce and society.18 Moreover, according
to the Court, student body diversity “helps to break down racial stereotypes”19 and “diminishing
14

476 U.S. 267 (1986).
Grutter, 123 S. Ct. at 2339.
16
Id.
17
Id. (quoting Bakke, 438 U.S. at 318-19).
18
Id. at 2340.
19
Id. at 2339-40.
15
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the force of such stereotypes is both a crucial part of [an institution’s] mission, and one that it
cannot accomplish with only token numbers of minority students. Just as growing up in a
particular region or having particular professional experiences is likely to affect an individual's
views, so too is one's own, unique experience of being a racial minority in a society, like our
own, in which race unfortunately still matters.”20
Citing Sweatt v. Painter, the Grutter Court also recognized that institutions of higher
learning, and law schools in particular, provide the training ground for many of our Nation’s
leaders. Individuals with law degrees, for instance, occupy large numbers of the nation’s state
governorships, seats in both houses of Congress, and federal judgeships. According to the Court,
“[i]n order to cultivate a set of leaders with legitimacy in the eyes of the citizenry, it is necessary
that the path to leadership be visibly open to talented and qualified individuals of every race and
ethnicity.”21 Access to higher education “must be inclusive of talented and qualified individuals
of every race and ethnicity, so that all members of our heterogeneous society may participate in
the educational institutions that provide the training and education necessary to succeed in
America.”22
The Grutter opinion also draws significantly on the importance of diversity in business
and in the military to support the value of diversity in higher education. “[M]ajor American
businesses have made clear that the skills needed in today’s increasingly global marketplace can
only be developed through exposure to widely diverse people, cultures, ideas, and viewpoints.
. . . What is more, high-ranking retired officers and civilian leaders of the United States military
assert that . . . a ‘highly qualified, racially diverse officer corps is essential to the military’s
ability to fulfill its principle mission to provide national security.’”23
Although the Court’s deference to academic freedom might suggest that higher education
provides a unique context for ruling that diversity is a compelling interest, the Court’s clear
language supporting the value of diversity throughout the educational system and in other sectors
of American life implies that the Court’s ruling may have broader application. For example, the
Grutter opinion states: “We have repeatedly acknowledged the overriding importance of
preparing students for work and citizenship, describing education as pivotal to ‘sustaining our
political and cultural heritage’ with a fundamental role in maintaining the fabric of society.”24
Quoting Brown v. Board of Education, the Grutter opinion affirms that “‘education . . . is the
very foundation of good citizenship’” and therefore “the diffusion of knowledge and opportunity
through public institutions of higher education must be accessible to all individuals regardless of
race or ethnicity.”25
One of the Court’s most powerful statements thus underscores the compelling interest in
promoting diversity in higher education and the importance of racial integration and diversity in
civic life more generally: “‘[E]nsuring that public institutions are open and available to all
20

Id. at 2341.
Id.
22
Id.
23
Id. at 2340 (quoting Brief for Julius W. Becton, Jr. et al. as Amici Curiae 27)).
24
Id.
25
Id. (quoting Brown v. Board of Educ., 347 U.S. 483, 493 (1954)).
21
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segments of American society, including people of all race and ethnicities, represents a
paramount government objective.’ . . . And, ‘[n]owhere is the importance of such openness more
acute than in the context of higher education.’ . . . Effective participation by members of all
racial and ethnic groups in the civic life of our Nation is essential if the dream of one Nation,
indivisible, is to be realized.”26
B.

Narrow Tailoring: A Bakke+ Test

Under the narrow tailoring prong of strict scrutiny, the courts evaluate the “fit” between a
compelling interest and the policy adopted to advance that interest. The Supreme Court has not
developed a uniform test of narrow tailoring in equal protection cases, but the Court has offered
various guidelines in its earlier cases addressing race-conscious policies; the analyses employed
in Grutter and Gratz draw on several of these guidelines. In Bakke, Justice Powell discussed two
elements of narrow tailoring specific to admissions policies designed to promote diversity in
higher education: First, an admissions policy must not rely on separate tracks or quotas that
insulate racial minorities from competitive review. Second, race must be employed as a “plus”
factor that serves as only one of many factors being weighed in a competitive process that
evaluates the particular qualifications of each individual applicant.
In United States v. Paradise,27 a case in which the Supreme Court upheld a court-ordered
promotions policy designed to remedy discrimination in public employment, a plurality of the
Court examined four narrow tailoring factors: (1) the necessity for the relief and the efficacy of
alternative remedies; (2) the flexibility and duration of the relief, including the availability of
waiver provisions; (3) the relationship of numerical goals to the relevant market; and (4) the
impact of the relief on the rights of third parties. The Court also articulated narrow tailoring
guidelines in Wygant v. Jackson Board of Education and City of Richmond v. J.A. Croson Co.,
where the Court raised the need to have a “logical stopping point” for a remedial program to be
narrowly tailored. This inquiry is similar to the second Paradise factor; if the program is
designed to remedy past discrimination, there must be a clear point at which the remedy is
complete and the program ends.28
Stating that the narrow tailoring test “must be calibrated to fit the distinct issues raised by
the use of race to achieve student body diversity in public higher education,”29 the Supreme
Court’s articulation of the narrow tailoring test in Grutter combines elements from Bakke and the
Court’s remedial cases into five basic inquiries:
26

Id. at 2340-41 (quoting Brief of the United States as Amicus Curiae 13) (citations omitted).
480 U.S. 149 (1987).
28
The Court has also drawn on principles of overinclusiveness and underinclusiveness in its remedial cases. In
Croson, for example, the Court held that an affirmative action policy that included minorities such as Latinos and
Asian Americans (groups who only recently entered the applicant pool) was overinclusive and not narrowly tailored
to remedying previous discrimination against African Americans. In non-remedial cases, the lower courts have not
developed a consistent test for narrow tailoring. One approach has been to turn to the Paradise factors and to
substitute language, such as an admissions pool in education, for language related to a market for labor or
contractors. Other courts, however, have been less precise in articulating narrow tailoring principles for nonremedial cases, relying on a simple nexus between the policy and its underlying goals that is logical and welldocumented in the record.
29
Grutter, 123 S. Ct. at 2341.
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•
•
•
•
•

Does the program offer a competitive review of all applications (i.e., no quotas or
separate tracks to insulate minorities)?
Does the program provide flexible, individualized consideration of applicants so that
race is only one of several factors being considered?
Has the institution considered workable race-neutral alternatives to its program?
Does the program unduly burden non-minority applicants?
Is the program limited in time, so that it has a logical end point?30

The Grutter Court applied all five of these inquiries in upholding the University of Michigan
Law School’s admissions policy. The Gratz Court focused on the second inquiry and found that
the University’s undergraduate admissions policy lacked the necessary flexibility and
individualized review to satisfy narrow tailoring. Each of these narrow tailoring inquiries is
discussed below.
1.

Competitive Review

The Grutter opinion adopts Justice Powell’s prohibition of the use of quotas, set-asides,
or separate tracks for minority applicants to advance the interest in diversity.31 However, as the
Grutter Court delineates, quotas are distinct from goals:
Properly understood, a “quota” is a program in which a certain fixed number or
proportion of opportunities are “reserved exclusively for certain minority groups.”
Quotas “‘impose a fixed number or percentage which must be attained, or which
cannot be exceeded,’” and “insulate the individual from comparison with all other
candidates for the available seats.” In contrast, “a permissible goal . . . require[s]
only a good-faith effort . . . to come within a range demarcated by the goal itself,”
and permits consideration of a “plus” factor in any given case while still ensuring
that each candidate “compete[s] with all other qualified applicants.”32
Accordingly, an admissions policy that employs race as a plus factor, even if it gives greater
weight to race than to some other factors, is not the functional equivalent of a quota. Nor,
according to the Court, does “some attention to numbers” necessarily transform a flexible
30

The Supreme Court’s test is also similar to the test employed by the Eleventh Circuit in Johnson v. Board of
Regents, 263 F.3d 1234 (11th Cir. 2001), where the U.S. Court of Appeals for the Eleventh Circuit adapted the
Paradise factors to evaluate the race-conscious admissions policy at the University of Georgia. The Johnson factors
focus on whether the policy uses race in a rigid or mechanical way that does not take sufficient account of the
different contributions to diversity that individual candidates may offer; whether the policy fully and fairly takes
account of race-neutral factors which may contribute to a diverse student body; whether the policy gives an arbitrary
or disproportionate benefit to members of the favored racial groups; and whether the school has genuinely
considered, and rejected as inadequate, race-neutral alternatives for creating student body diversity.
31
It is important to note that quotas or set-asides are not per se unconstitutional. Under Grutter, they may not be
employed to advance the interest in educational diversity, but they may be used to advance the compelling interest in
remedying the present effects of past discrimination; indeed, the Court approved the use of a hiring quota in United
States v. Paradise, and the lower courts frequently have approved quotas or set-asides as short-term remedies for
past discrimination.
32
Grutter, 123 S. Ct. at 2342 (citations omitted).
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admissions system into a quota. There is, as Justice Powell noted in Bakke, “some relationship
between numbers and achieving the benefits to be derived from a diverse student body, and
between numbers and providing a reasonable environment for those students admitted.”33 Thus,
a goal that seeks racial minority enrollments beyond a token number, but does not establish a
fixed number or percentage of admittees, can be an appropriate objective for colleges and
universities.
2.

Flexible, Individualized Consideration

Taking the Grutter and Gratz cases together, the most important inquiry into whether a
race-conscious admissions policy is narrowly tailored is whether it is flexible and provides
sufficient individualized consideration of all applicants. According to the Grutter Court:
When using race as a "plus" factor in university admissions, a university's
admissions program must remain flexible enough to ensure that each applicant is
evaluated as an individual and not in a way that makes an applicant's race or
ethnicity the defining feature of his or her application. The importance of this
individualized consideration in the context of a race-conscious admissions
program is paramount.34
This language implies that race cannot be the exclusive or the predominant factor in an
admissions decision. Moreover, even though institutions are entitled to some deference in
defining the qualifications and composition of their student bodies, a race-conscious admissions
policy must consider at least some non-racial factors to ensure that “all factors that may
contribute to student body diversity are meaningfully considered alongside race in admissions
decisions.”35 The Grutter Court endorsed an admissions policy that “seriously weighs many
other diversity factors besides race that can make a real and dispositive difference for
nonminority applicants as well.”36
On the other hand, an admissions policy that employs a mechanistic or automatic
assignment of a benefit based on race is not sufficiently flexible to satisfy narrow tailoring. Nor
is a policy that offers such a heavy advantage to minority applicants that it virtually guarantees
their admission. According to the Gratz Court, a flexible admissions program does not
“contemplate that any single characteristic automatically ensure[s] a specific and identifiable
contribution to a university’s diversity. . . . Instead, . . . each characteristic of a particular
applicant [is] to be considered in assessing the applicant’s entire application.”37 And, as the
Court further emphasizes in Gratz, an argument of administrative convenience—such as having
to deal more easily with the high volume of applications at a large state university—may lead an
institution to prefer a more mechanical approach over a more individualized (and resourceintensive) admissions policy, but administrative convenience will not shield the institution from
a finding of unconstitutionality.
33

Id. at 2343 (quoting Bakke, 438 U.S. at 323).
Id.
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Id. at 2344.
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Id.
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3.

Race-Neutral Alternatives

Narrow tailoring, according to the Grutter Court, also requires “serious, good faith
consideration of workable race-neutral alternatives that will achieve the diversity the university
seeks.”38 However, consideration of race-neutral alternatives does not require that an institution
try to exhaust every possible alternative, nor does narrow tailoring require that institutions
choose between maintaining a reputation for excellence and selectivity on the one hand and
maintaining a commitment to diversity on the other.39 The Grutter Court’s requirement focuses
instead on an institution’s documentation of its good faith efforts to develop effective solutions
that can advance its interests in being both selective and diverse.
The appropriateness and workability of a race-neutral alternative are critical in this
inquiry. As the Grutter Court recognized, race-neutral alternatives such as a lottery system or a
lowering of admissions standards could seriously compromise a school’s parallel interest in
selectivity and could actually impair diversity by precluding individualized review. Policies such
as “percent plans,” which guarantee admission to all students in the state who graduate from their
high school with a class ranking above a specified threshold (e.g., the top ten percent), are not
viable alternatives at many colleges and universities, particularly graduate or professional
schools.40 A consideration of race-neutral alternatives should reflect an institution’s serious
attempt to weigh viable options, and to adopt race-neutral programs if the goals of diversity are
more effectively served through those programs.
4.

Undue Burden on Non-Minorities

“To be narrowly tailored, a race-conscious admissions program must not ‘unduly burden
individuals who are not members of the favored racial and ethnic groups.’”41 Although a denial
of admission to a particular college or university may impose a burden on an applicant, selective
institutions are often in the business of rejecting more applicants than they accept, and no student
involved in a truly competitive admissions process has a right or an entitlement to admission to a
selective school. As the Grutter Court notes, a fair and flexible admissions process that considers
both non-racial and racial factors will allow non-minorities to be competitive with minorities,
and will therefore not impose an undue burden. An institution can “select nonminority applicants
who have greater potential to enhance student body diversity over underrepresented minority
applicants”42 and “a rejected applicant ‘will not have been foreclosed from all consideration for
that seat simply because he was not the right color or had the wrong surname.’”43

38

Grutter, 123 S. Ct. at 2345
The Grutter Court specifically rejected Justice Scalia's contention that strict scrutiny of racial classifications
requires institutions to forgo selective admissions standards if they aim for diversity in their student bodies.
40
Id. The Grutter Court also cautioned that percent plans should be that they do not “preclude the university from
conducting the individualized assessments necessary to assemble a student body that is not just racially diverse, but
diverse along all the qualities valued by the university.” Id.
41
Id. (quoting Metro Broadcasting, Inc. v. FCC, 497 U.S. 547, 630 (1990) (O'Connor, J., dissenting)).
42
Id.
43
Id. at 2346 (quoting Bakke, 438 U.S. at 318).
39
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5.

Time Limits

A final narrow tailoring inquiry focuses on the duration of race-conscious admissions
policies. Although an institution may have a permanent interest in gaining the benefits of a
diverse student body, its use of race to advance that goal is subject to time limits. As the Court
emphasized in Grutter: “The requirement that all race-conscious admissions programs have a
termination point ‘assure[s] all citizens that the deviation from the norm of equal treatment of all
racial and ethnic groups is a temporary matter, a measure taken in the service of the goal of
equality itself.’”44 However, fixed or absolute time limits are not mandated. According to the
Grutter Court, a durational requirement can be satisfied by sunset provisions or by periodic
reviews to determine whether a race-conscious policy is still needed to achieve student body
diversity. The Grutter Court further exhorted that the effectiveness of race-neutral policies at
other schools should be monitored as part of a periodic review and evaluation of a raceconscious policy.
There is also language in the Grutter opinion that has been interpreted by some, including
Justices Thomas and Scalia,45 to impose a formal end date for all race-conscious affirmative
action programs in higher education: “We expect that 25 years from now, the use of racial
preferences will no longer be necessary to further the interest approved today.”46 This sentence
should be construed as the Court’s dictum expressing, by reference to the passage of time since
the Bakke decision, its aspiration—and not its mandate—that there will be enough progress in
equal educational opportunity that race-conscious policies will, at some point in the future, be
unnecessary to ensure diversity. Moreover, the Court’s statement in no way undercuts the
enduring nature of the interest involved: the Court’s language expresses its understanding that
diversity will continue to be a compelling interest, but that less race-conscious measures will be
required to produce it, and not that diversity will be any less important twenty-five years from
now.
C.

Applying Narrow Tailoring to the University of Michigan Policies
1.

Grutter v. Bollinger

The University of Michigan Law School’s admissions policy—a “whole-file review”
policy—was modeled directly on the Harvard College plan cited by Justice Powell in Bakke and
employs race as one factor in an individualized review process that also considers numerical
criteria such as grades and standardized test scores, along with life experiences and personal
backgrounds in order to create a student body that is both well-prepared academically and
broadly diverse. Admissions officials are required to evaluate each applicant on the basis of all of
the information in the file, including a personal statement, letters of recommendation, and a
personal essay describing the applicant’s potential contribution to the diversity of the Law
School. In addition, the Law School’s diversity policy maintains a special commitment to
44

Id. at 2346 (quoting Croson, 488 U.S. at 510).
See id. at 2363-64 (Thomas, J., concurring in part and dissenting in part) (“The Court holds that racial
discrimination in admissions should be given another 25 years before it is deemed no longer narrowly tailored to the
Law School’s fabricated compelling state interest.”)
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Id. at 2347.
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attaining a “critical mass” of underrepresented minority students, such as African Americans,
Latinos, and Native Americans, whose numbers in the student body might not meaningfully
contribute to diversity if there were no special commitment. “Critical mass” is not a fixed
number or percentage, however; instead it reflects the Law School’s goal of attaining minority
enrollments that exceed token numbers.
Applying its multi-factor test of narrow tailoring to the Law School’s admissions policy,
the Grutter Court found that the policy satisfied all of the required elements of narrow tailoring.
The Court found the policy to be flexible and individualized, with both racial and non-racial
factors being considered to evaluate applications, and with no undue burdens being imposed on
non-minority applicants. The Court also determined that the Law School’s goal of attaining a
“critical mass” of underrepresented minority students is not a quota, but is instead a flexible goal,
as demonstrated by its definition and implementation and by actual admissions outcomes, which
revealed a significant fluctuation of minority admissions from year to year; moreover, the Court
declared itself untroubled by the Law School’s frequent review of its admissions data during the
admissions season. The Court ruled that the Law School’s consideration of race-neutral
alternatives had been undertaken seriously and in good faith, and had produced no workable
alternatives. Finally, the time limit requirement of narrow tailoring was satisfied by the Law
School’s stated commitment to terminating its consideration of race as soon as practicable.
The Grutter Court dismissed the argument, raised in the dissenting opinion of Justice
Kennedy, that Law School was engaging in racial balancing and manipulating outcomes to reach
its target goals, by noting that “between 1993 and 2000, the number of African-American,
Latino, and Native-American students in each class at the Law School varied from 13.5 to 20.1
percent, a range inconsistent with a quota.”47 Moreover, the Grutter Court found unpersuasive
the arguments in Chief Justice Rehnquist’s dissent that the Law School was concealing an
attempt to achieve racial balancing and that the Law School discriminated among different
groups within the critical mass. The Court observed that “the number of underrepresented
minority students who ultimately enroll in the Law School differs substantially from their
representation in the applicant pool and varies considerably for each group from year to year.”48
2.

Gratz v. Bollinger

Like the Law School’s policy, the admissions policy in place at the University of
Michigan’s College of Literature, Science, and the Arts from 1999 to 2003 drew inspiration from
Justice Powell’s “plus” factor analysis in Bakke; however, the undergraduate policy employed
significantly different procedures. Under one element of the policy, a point system that allocated
a maximum of 150 points to any given applicant, race was considered along with several other
criteria, including grades (counting for up to eighty points), standardized test scores,
socioeconomic status, geographic factors, alumni relationships, personal achievement, leadership
and service skills, and writing an outstanding essay. Members of underrepresented minority
groups automatically received twenty points under the system, although the same twenty points
were also available to individuals from socio-economically disadvantaged backgrounds,

47
48

Id. at 2343.
Id.
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graduates of predominantly minority high schools, scholar-athletes, and individuals who bring
special qualities identified by the University’s Provost.
Under the other element of the undergraduate admissions policy, admissions officers
could, after a threshold review, “flag” certain applications to keep the applicant in the pool for
consideration at a later time. Applications from underrepresented minority group members could
be flagged, as could applications from students who were at the top of their class; those residing
in a preferred county of Michigan; those exhibiting unique life experiences, challenges, interests,
or talents; those from a disadvantaged background; and those who are recruited athletes.49
The majority opinion in Gratz, authored by Chief Justice Rehnquist, focuses on the
flexibility and individualized consideration offered by the admissions policy, and makes no
further inquiries into narrow tailoring. The Gratz Court found the undergraduate policy to be
unconstitutional because its automatic assignment of points to members of underrepresented
minority groups lacked the necessary flexibility and individualized consideration mandated
under Justice Powell’s Bakke opinion and Grutter. According to the Court:
The only consideration that accompanies this distribution of points is a factual
review of an application to determine whether an individual is a member of one of
these groups. Moreover, unlike Justice Powell’s example, where the race of a
“particular black applicant” could be considered without being decisive . . . the
LSA’s automatic distribution of 20 points has the effect of making “the factor of
race . . . decisive” for virtually every minimally qualified underrepresented
minority applicant.50
The Court’s ruling does not mean that a numerical admissions system is per se unconstitutional,
but an automatic assignment of significant points or benefits based on race lacks the essential
flexibility required for narrow tailoring. The Gratz opinion does not indicate whether a lower
allocation of points for race might have been acceptable, but the Court expressed clear
disapproval of the University’s distribution of “one-fifth of the points needed to guarantee
admission, to every single ‘underrepresented minority’ applicant solely because of race . . . .”51
Thus, while the Court’s inquiry focuses on flexibility, its criticism of the point system also
reveals its condemnation of separate tracks and quota-like policies that virtually guarantee
admission for minority applicants.

49

The undergraduate admissions policy in effect from 1995 to 1998 was declared unconstitutional by the Gratz
district court. The admissions policy offered "protected" spaces to ensure the consideration of minority candidates,
as well as in-state residents, athletes, foreign applicants, and ROTC candidates, during a rolling admissions process.
Under the program, a number of protected spaces were reserved in the overall pool of admittees, and spaces were
used up as members of a protected group were admitted over the admissions season. Although the University
contended that the policy never separated candidates from competitive review, the district court characterized the
protected space as an insulation of minority applicants from competition with non-minorities and as the functional
equivalent of a quota. The Supreme Court declined to address the constitutionality of the prior program in its Gratz
decision and left the lower court’s ruling on this policy intact.
50
Gratz, 123 S. Ct. at 2428 (quoting Bakke, 438 U.S. at 317).
51
Id. at 2427.

13

The Gratz Court ignored the argument raised in Justice Souter’s dissenting opinion that
an equivalent number of points were available to non-minority applicants for satisfying criteria
such as socio-economic disadvantage or attending a predominantly minority high school, which
could lead to non-minority applicants’ achieving higher overall scores than minority applicants;
the Court also found unpersuasive Justice Souter’s argument that the reason that the University
admitted virtually all qualified minority applicants might reflect nothing more than the likelihood
that very few qualified minority applicants apply, or that the self-selection of minority students
might result in a strong minority applicant pool.52
The Gratz Court also found that the “flagging” system did not save the undergraduate
policy from unconstitutionality. Although the flagging system offered the possibility of
individualized review, the Court found that it was infrequently used and that the review of
individual files occurred after admissions counselors had already administered a racial “plus”
factor.53 The Court went on to reject the University’s administrative convenience argument,
stating that “the fact that the implementation of a program capable of providing individualized
consideration might present administrative challenges does not render constitutional an otherwise
problematic system.”54
Although it was not briefed by any of the parties, the question of a plaintiff’s standing to
sue was also addressed by the Gratz Court, primarily in response to Justice Stevens’ dissenting
opinion proposing that Patrick Hamacher, a student who was denied admission as a freshman but
did not apply as a transfer student, lacked standing to sue for prospective relief. The Court ruled
that Hamacher did have standing to sue even though he had not applied as a transfer student
because he had expressed the intent to apply as a transfer student if a race-conscious policy were
not being used and because the freshman and transfer policies employed essentially the same
criteria.55
D.

Concurring and Dissenting Opinions

Justices O’Connor, Stevens, Souter, Ginsburg, and Breyer formed the majority in
Grutter. Justice Ginsburg filed a concurring opinion in Grutter; Justices Scalia and Thomas each
filed opinions concurring in part and dissenting in part; Chief Justice Rehnquist and Justice
Kennedy each filed dissenting opinions. In Gratz, Chief Justice Rehnquist and Justices
52

Id. at 2428 n.19.
The Gratz Court found unpersuasive the arguments in Justice Souter’s dissent that the record below was
incomplete and that the case should be vacated and remanded for additional evidence regarding the actual operation
of the flagging system. Id. at 2441-42 (Souter, J., dissenting). In her concurring opinion in Gratz, Justice O’Connor,
joined in large part by Justice Breyer, also noted the incompleteness of the record on the flagging system, but, based
on the available evidence, found the system lacked sufficient individualized review. Id. at 2432-33 (O’Connor, J.,
concurring). Thus with a more complete record, the flagging system might have gained approval from a majority of
the Court.
54
Id. at 2430.
55
The Gratz Court ultimately found violations of the Equal Protection Clause, Title VI, and 42 U.S.C. section 1981.
The Court reversed the relevant parts of the district court’s ruling in Gratz, and remanded the case for further
consideration. On remand, the lower court may award damages or injunctive relief to the plaintiffs, but should not
order the admission of any plaintiffs. Rather than gaining admission, a proper remedy, whether court-imposed or
voluntarily developed by the University, would be to have access to a constitutional admissions process that
complies with the Court’s rulings in Grutter and Gratz.
53
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O’Connor, Scalia, Kennedy, and Thomas formed a majority, with Justice Breyer concurring in
the judgment of the Court. Justices O’Connor, Thomas, and Breyer each filed concurring
opinions; Justices Stevens, Souter, and Ginsburg each filed dissenting opinions. This Paper does
not provide a thorough discussion of all of the concurring and dissenting opinions, focusing
instead on the basic holdings of the cases. However, a number of the opinions do provide
insights into future affirmative action cases and may prove significant if the voting alignment of
the Court shifts.
1.

Additional Votes for Diversity: Justice Kennedy’s Opinion in Grutter

Justice Kennedy’s dissenting opinion in Grutter indicates that he agrees in theory with
the majority’s holding that promoting student body diversity is a compelling governmental
interest. His dissent focuses instead on the majority’s narrow tailoring analysis and the strictness
of the Court’s review in finding the Law School’s policy constitutional. Language in Justice
Kennedy’s dissent actually goes further than the majority opinion in identifying racial diversity
as a constitutionally permissible goal: “Our precedents provide a basis for the Court’s acceptance
of a university’s considered judgment that racial diversity among students can further its
educational task, when supported by empirical evidence.”56 Justice Kennedy writes approvingly
of “the use of race as a factor in the admissions process,” and that “[i]n the context of a
university admissions the objective of racial diversity can be accepted based on empirical data
known to us”;57 moreover, he fully acknowledges “the Court's important holding allowing racial
minorities to have their special circumstances considered in order to improve their educational
opportunities . . . .”58
Similarly, Chief Justice Rehnquist’s dissenting opinion in Grutter focuses on narrow
tailoring and does not disagree with the majority’s ruling on compelling interest, quoting the
majority opinion and noting that “‘in the limited circumstance when drawing racial distinctions
is permissible,’ the government must ensure that its means are narrowly tailored to achieve a
compelling state interest.”59 Although these and other passages do not guarantee positive votes
in the future, there appear to be at least six members of the Court who may be inclined to support
other types of diversity-based policies, such as voluntary desegregration policies in K-12 public
education, if the Court’s narrow tailoring analysis is sufficiently rigorous.
2.

Future Litigation: Justice Scalia’s Opinion in Grutter

Justice Scalia’s opinion in Grutter disagrees fundamentally with the majority’s strict
scrutiny analysis, but his opinion is instructive for its listing of potential claims that might be
raised in the aftermath of the University of Michigan decisions:
Some future lawsuits will presumably focus on whether the discriminatory
scheme in question contains enough evaluation of the applicant “as an
individual,” . . . and sufficiently avoids “separate admissions tracks” . . . to fall
56

Grutter, 123 S. Ct. at 2370 (Kennedy, J., dissenting) (emphasis added).
Id. at 2371 (emphasis added).
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Id. at 2374.
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Id. at 2365 (Rehnquist, C.J., dissenting) (quoting majority opinion in Grutter, 123 S. Ct. at 2341).
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under Grutter rather than Gratz. Some will focus on whether a university has
gone beyond the bounds of a “good faith effort” and has so zealously pursued its
“critical mass” as to make it an unconstitutional de facto quota system, rather than
merely “a permissible goal.” . . . Other lawsuits may focus on whether, in the
particular setting at issue, any educational benefits flow from racial diversity.
(That issue was not contested in Grutter; and while the opinion accords “a degree
of deference to a university's academic decisions,” . . . “deference does not imply
abandonment or abdication of judicial review.”) Still other suits may challenge
the bona fides of the institution's expressed commitment to the educational
benefits of diversity that immunize the discriminatory scheme in Grutter.
(Tempting targets, one would suppose, will be those universities that talk the talk
of multiculturalism and racial diversity in the courts but walk the walk of
tribalism and racial segregation on their campuses—through minority-only
student organizations, separate minority housing opportunities, separate minority
student centers, even separate minority-only graduation ceremonies.) And still
other suits may claim that the institution’s racial preferences have gone below or
above the mystical Grutter-approved “critical mass.” Finally, litigation can be
expected on behalf of minority groups intentionally short changed in the
institution's composition of its generic minority “critical mass.”60
On their face, some of these claims seem dubious, at best. For example, there is no
implication in the Grutter opinion that the educational benefits of diversity must be documented
at each and every institution that employs race-conscious admissions, nor does the existence of
minority organizations or student centers on campuses mean that universities are acting in bad
faith when they intend to promote diversity through their admissions policies. The omission of
any racial minority group from a goal of “critical mass” does not imply that race cannot still be a
factor in an applicant’s individual review or that any given applicant bears an undue burden. And
“critical mass” by its very nature is a flexible goal, so that, over time, actual admissions numbers
may easily fall either above or below the goal.
Some of the Justice Scalia’s proposed claims do, however, address areas where
institutions must be careful not to overstep the bounds of the Grutter and Gratz cases, such as
converting a flexible goal into a quota, or adopting race-conscious procedures that do not provide
enough individualized review. Notwithstanding the unlikely success of many of these claims,
they may soon appear on the horizon.
3.

Proposed Limits: Justice Thomas’s Opinion in Grutter

Justice Thomas’s opinion in Grutter, joined in large part by Justice Scalia, purports to
concur with the majority’s opinion on two points; on each of these points, however, Justice
Thomas misapprehends the Court’s actual rulings. First, Justice Thomas proposes that the
majority opinion holds that discrimination between and among minority groups in the “critical
mass” is unconstitutional. In other words, universities cannot distinguish between similarly
situated groups, such as blacks and Latinos. Yet, nothing in the majority opinion suggests that a
university must treat all minority group members the same, or that groups within the critical
60
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mass must be treated identically; indeed, Grutter implies just the opposite—individualized
review that considers race among many factors is what is constitutionally mandated. Second,
Justice Thomas proposes that the majority has imposed a twenty-five-year time-limit on the use
of race-conscious admissions policies in higher education. But the majority’s statement on the
necessity of race-conscious policies is purely aspirational, suggesting only that the passage of
time should lead to changes in equal educational opportunity that will render race-conscious
policies moot. Justice Thomas’s opinion is, in fact, a dissenting opinion, but the arguments he
raises are important to acknowledge because they may appear in future litigation.
E.

Constitutional Implications

Taken together, the Grutter and Gratz opinions provide clear guidance to institutions on
the constitutional boundaries of race-conscious admissions policies. The cases affirm that
admissions quotas and separate admissions tracks for minorities are unconstitutional, as are
admissions systems that mechanically and automatically assign benefits on the basis of race. An
institution cannot use administrative convenience as a defense to a mechanistic race-conscious
policy that is otherwise unconstitutional. Policies that are flexible and holistic and that consider
race as one of many factors should pass constitutional muster, as long as they comply with the
Court’s additional narrow tailoring requirements addressing race-neutral alternatives, undue
burdens, and time limits. Goals such as reaching a “critical mass” of underrepresented minority
students are permissible, as long as they advance the interest in diversity and do not employ
fixed admissions numbers or percentages. The interest in obtaining the benefits of student body
diversity can serve as a justification for other types of race-conscious policies in higher
education—such as recruitment and outreach, financial aid, and retention programs—that are
narrowly tailored to the interest.
The University of Michigan cases also have important constitutional implications that
extend beyond higher education admissions:
Contextual Strict Scrutiny. The Grutter case reconfirms what Justice O’Connor had made
clear in the Adarand case: strict scrutiny is rigorous but not rigid. Consistent with its earlier
rulings, the Grutter Court held that all race-based classifications, including those designed to
benefit racial minorities, are subject to strict scrutiny. However, “[n]ot every decision influenced
by race is equally objectionable and strict scrutiny is designed to provide a framework for
carefully examining the importance and the sincerity of the reasons advanced by the government
decisionmaker for the use of race in that particular context.”61 In evaluating the constitutionality
an inclusive higher education policy, including a deference to academic freedoms, the Grutter
Court applied a contextualized version of strict scrutiny.62 The Grutter case confirms that strict
scrutiny may be strict in theory, but it is not necessarily fatal in fact.
61

Id. at 2338 (emphasis added). The Supreme Court has also upheld a race-conscious policy after an application of
strict scrutiny in the area of voting rights. See King v. Illinois Bd. of Elections, 522 U.S. 1087 (1998) (affirming
three-judge court’s ruling that creation of majority-minority district was narrowly tailored to advance compelling
interest in remedying potential violation of or achieving compliance with the Voting Rights Act).
62
It is not entirely clear if the Court’s particular application of strict scrutiny in Grutter was due to the specific
context of higher education or to the more general context of racial inclusion (versus racial exclusion and
subordination), or a combination of both. Future cases should clarify this issue.
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Non-Remedial Interests. As a class of interests, non-remedial interests such as promoting
diversity in higher education can satisfy the compelling interest requirement of strict scrutiny, if
they are sufficiently compelling.63 Prior to the University of Michigan decisions, a majority of
the Supreme Court had only upheld the interest in remedying the present effects of past
discrimination by a given institution. The Supreme Court and the lower courts can be expected
to address the constitutionality of various non-remedial interests on a case-by-case basis.
Evidence to Support a Compelling Interest. Unlike the Court’s compelling interest
requirement in remedial cases, where there must be a “strong basis in evidence” to document an
institution’s compelling interest in remedying the present effects of its past discrimination, there
was no comparable evidentiary requirement imposed by the Grutter Court. The Court did,
however, reference a body of evidence supporting the benefits of diversity, contained in both the
trial record and in the briefs of amici curiae; thus, one can expect that at least some quantum of
evidence will be needed to support a holding that a non-remedial interest is compelling, even if
the burden of producing “a strong basis in evidence” is not imposed.
Narrow Tailoring. Narrow tailoring analysis in non-remedial cases is now more closely
aligned with the mandates applied in remedial cases. Although the test employed in Grutter may
not have universal applicability because of elements applying specifically to higher education
admissions, the ruling suggests that flexibility, time limits, consideration of workable raceneutral alternatives, and attention to undue burdens must be incorporated into all analyses of
race-conscious policy making. The Grutter Court’s limitation on race as a “plus” factor in
admissions does not imply that race-exclusive or race-predominant programs (such as minoritytargeted scholarships or support programs) are necessarily unconstitutional; but, narrow tailoring
would require greater attention to the burdens imposed on non-minorities, as well as the
availability of alternative policies.
Diversity Interests Outside of Higher Education. Programs seeking to promote diversity
interests outside of higher education can turn to the Grutter case for at least partial support for
their constitutionality. Clear language in the opinion addressing the importance of racial
integration and diversity throughout the educational system, within the judiciary and in other
branches of the government, in business, and in the military suggests that the promotion of
diversity in these sectors may also be constitutionally compelling. Significant evidence,
including several empirical studies offered by the University and by its amici curiae, was
available to the Court in Grutter, and a similar body of evidence may be needed to support a
finding that diversity in these other sectors is compelling. Nonetheless, the Grutter opinion
establishes a solid base on which to advance these interests.

63

A number of lower courts have upheld non-remedial interests outside of higher education as constitutional. See,
e.g., Brewer v. West Irondequoit Cent. School Dist., 212 F.3d 738 (2d Cir. 2000) (upholding race-conscious student
assignment plan designed to advance compelling interest in reducing racial isolation resulting from de facto
segregation); Hunter ex rel. Brandt v. Regents of Univ. of Cal., 190 F.3d 1061 (9th Cir. 1999) (upholding raceconscious admissions policy at urban laboratory school designed to advance a compelling interest in promoting
educational research), cert. denied, 121 S. Ct. 186 (2000); Wittmer v. Peters, 87 F.3d 916 (7th Cir. 1996) (upholding
race-conscious employment policy designed to advance compelling interest in promoting prison enforcement), cert.
denied, 117 S. Ct. 949 (1997).
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II.

Higher Education Policies After Grutter and Gratz

The University of Michigan decisions establish the basic boundaries within which
colleges and universities may employ race-conscious admissions policies. Many institutions that
have followed a path similar to the University of Michigan Law School may have little to
change, perhaps only needing to add time limits to their whole-file review policies and to better
document their consideration of race-neutral alternatives. Other institutions, particularly those
that have employed numerical systems with automatic point assignments for race, will have to
undertake major reviews and revisions of their policies. The Supreme Court did not attempt to
examine admissions policies outside of the two policies it addressed in Grutter and Gratz. Nor
did the Court address the constitutionality of other higher education policies designed to promote
student body diversity, such as recruitment and outreach, financial aid, and support and retention
programs. Part II of the Paper addresses these and other issues related to higher education policy
making designed to promote student body diversity.
A.

Admissions Policies: Whole-File Review vs. Point Systems

The Grutter Court’s approval of the whole-file review system employed at the University
of Michigan Law School implies that the safest bet for an institution seeking to promote student
body diversity is to replicate the Law School’s policies and procedures—consistent, of course,
with its own institutional mission. But the Court’s holding in Gratz suggests that even a holistic,
non-numerical system can be constitutionally vulnerable, if a racial “plus” factor is assigned
automatically to all racial minority applicants, or if the “plus” factor is so heavily weighted in
admissions decisions that it virtually guarantees admission to minority students.
Nor is quantification inherently unconstitutional. Gratz prohibits the mechanical and
automatic assignment of significant benefits based on race, but it does not necessarily prohibit
using a numerical system to make admissions decisions. Consider an admissions policy that
takes into account various factors, including grades and standardized test scores, as well as life
experiences, socioeconomic disadvantage, geography—any number of factors that an institution
might consider important in producing a diverse student body—and race. If the assignment of
points based on race is not automatic and is based on individualized review, then the policy
could still be constitutional. A simplified policy might look like the following:
Admissions Factors

Maximum Points Available

Grade Point Average
Standardized Test Scores
Life Experiences*
Diversity Factors**

50
15
20
15
===
100

TOTAL:

* Work history, extracurricular activities, hardship, and other relevant life experiences
** Race, socioeconomic disadvantage, geography, and other factors contributing to diversity
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Assume under this system that there are consistent standards across the evaluations, that each
application is subject to individualized review, that the allocation of points for race is not
automatic, and that the allocation of points under the life experience and diversity categories
allows non-minority applicants to compete on an equal footing with minority applicants. How
much should race count in such a system? Gratz may prohibit a fixed allocation of points, but a
range of points up to a certain maximum is probably allowable. As long as the assignment of
points for race is not mechanical and is not so heavily weighted that minorities are guaranteed
admission, then such a plan should comply with the requirements of Grutter and Gratz.64
B.

“Critical Mass” and Goals

The Grutter Court endorsed the University of Michigan Law School’s goal of seeking a
“critical mass” of underrepresented minority students to achieve its compelling interest in student
body diversity. “Critical mass” does not refer to a fixed number or percentage of admittees, but is
instead a goal designed to attain meaningful numbers of minority students beyond token
numbers. As the Court stated in Grutter, a goal is not the same as a quota: “[A] ‘quota’ is a
program in which a certain fixed number or proportion of opportunities are ‘reserved exclusively
for certain minority groups.’ Quotas ‘impose a fixed number or percentage which must be
attained, or which cannot be exceeded,’ and ‘insulate the individual from comparison with all
other candidates for the available seats.’ In contrast, ‘a permissible goal . . . require[s] only a
good-faith effort . . . to come within a range demarcated by the goal itself . . . .’”65
64

Suppose in this hypothetical that the school’s method of evaluating diversity is to employ a gestalt approach to the
diversity category, so that a candidate can earn a score between 0 and 15, based on an evaluator’s review of all of
the diversity criteria, including race. However, no single diversity factor, including race, can account for more than
one-half of the diversity score. Consider then a specific application of the policy, comparing four students: A, B, C,
and D. Applicants “A” and “C” are underrepresented racial minority students, and “B” and “D” are white students.
If a score of 70 is the cutoff for admission, applying the model might lead to the admission of “A” (minority) and
“B” (white), but not “C” (minority) and “D” (white), because the individualized reviews of each applicant’s file
produced the following results:
Grade Point Averaage
Standardized Test Scores
Life Experiences
Diversity Factors
TOTAL:

A (minority)
42
12
10
6
==
70

B (white)
30
13
15
12
==
70

C (minority)
35
10
12
10
==
67

D (white)
44
15
5
2
==
66

In this example, “A” has strong grades and a good test score, and also gains points for life experience and adding to
the diversity of the class. “B” does not have high grades, but has very strong life experience and diversity scores.
“C” has good grades, a modest test score, and carries relatively strong life experience and diversity characteristics.
“D” has very high grades and test scores, but limited life experiences and few diversity characteristics. One might
assume that “A” received a racial “plus” that have helped “A” gain admission. “B” no doubt gained admission with
the help of strong life experience and diversity characteristics that made up for weaker grades. “C” may also have
received a plus for race and other diversity factors, but it was not enough to overcome shortcomings in other areas.
“D” scored high on grades and test scores, but simply lacked the experiences and attributes that would add
significantly to the diversity of the student body. A real admissions model could be much more nuanced, relying on
weighted indices and more explicit variables. The purpose of this hypothetical is not to propose a model admissions
policy, but simply to illustrate that a numerical system can comply with the requirements of Grutter and Gratz.
65
Grutter, 123 S. Ct. at 2342 (citations omitted).

20

“Critical mass” represents the Law School’s particular label for setting numerical goals,
but it is not the only type of approach that an institution might adopt to comply with Grutter and
Gratz. An institution could choose not to have any numerical goals for admitting minority
students, although such a strategy, while insulating the institution from attack on the basis of
using a quota, could impair the institution’s ability to measure the effectiveness of its raceconscious policy in relation to race-neutral policies and to determine whether its policy should be
modified or ended after periodic review.
Another approach is to adopt specific numerical targets that are adjusted each season
after periodic review—a strategy that is commonly used in employment settings. A target
number is not an admissions quota and need not compromise individualized review. The number
merely reflects a goal that the university seeks to attain, and the actual number of admittees and
enrollees may fall above or below the goal in any given year.66 Moreover, “some attention to
numbers” is clearly permissible, and the Grutter Court endorsed the Law School’s regular
monitoring of the number of minority admittees during its admissions season. As long as
monitoring does not compromise individualized review and race is not given “any more or less
weight” based on the information contained in monitoring reports, the process should comply
with constitutional requirements.67
C.

Recruitment, Financial Aid, and Support Policies

In addition to justifying race-conscious admissions policies, the compelling interest in
student body diversity can justify the use of other race-conscious programs in higher education,
such as outreach and recruitment, scholarship, and retention and support programs. Financial aid
and support programs can be especially important because they can help ensure that a diverse
student body is actually enrolled and is maintained during the academic year, and not just
admitted. These other types of higher education policies must, of course, comply with the
Court’s narrow tailoring requirements, which, at least in the context of admissions, include
having sufficient flexibility, considering race-neutral alternatives and burdens on non-minority
students, and having time limits.
A number of questions raised in the aftermath of the Grutter and Gratz cases revolve
around the comparability of admissions policies and other types of policies designed to promote
diversity. For example, should a race-conscious financial aid policy be subject to the same
narrow tailoring analysis as an admissions program? Could a recruitment and outreach program
target only racial minorities because it involves a benefit that differs from an admissions
decision? Are race-exclusive scholarship and preparation programs constitutional? The Grutter
and Gratz opinions are silent on these specific questions, but it is possible to draw some
distinctions among the policies that could justify their use.
66

Indeed, as the tables in the dissenting opinions of Chief Justice Rehnquist and Justice Kennedy in Grutter suggest,
the Law School itself may have employed not just target numbers but target percentages for minority groups over
several years, yet the Court explicitly rejected the dissents' arguments of racial balancing and manipulation of the
review process because the actual percentages of enrolled minority students differed substantially from their
representation in the applicant pool and varied considerably from year to year.
67
Grutter, 123 S. Ct. at 2343.
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One method is to focus on the nature of the interest and the different benefits and burdens
attached to the interest. An admissions decision involves a much stronger interest than, say, a
recruitment visit. The benefits are greater in the admissions context (admission to the university
versus increased information) and the burdens are weaker and more diffused in the recruitment
context (less knowledge about the university versus a denial of admission). A similar analysis
could be applied to a comparison of other race-conscious policies. Academic preparation
programs may provide access to a special benefit—better or more equalized preparation for
regular classes—but may not impose a significant burden—the extra preparation is not needed to
succeed in regular classes. Scholarships and other forms of financial aid may, however, involve a
stronger interest than other non-admissions policies because the assistance may, in some
instances, determine whether an individual can attend the university at all.68
It is not clear how the courts might adjudge the constitutionality of race-exclusive or
race-predominant programs after Grutter and Gratz. Race-exclusive policies are clearly
prohibited in the admissions context, and the Court’s requirement of using race as only one of
many factors in admissions might suggest that race-exclusive policies run contrary to the spirit of
Grutter and Gratz, if not the law. On the other hand, important distinctions can be made between
admissions policies and other types of programs, implying that the courts should employ an
analysis that differs from the admissions analysis used in Grutter and Gratz. This Paper offers
only a cursory discussion of the issue, and, as they embark on reviews of their policies and
programs designed to promote student body diversity, institutions should engage in a more
thorough analysis of the legal questions involving race-exclusive programs.69
III.

Impact on Related Areas of Race-Conscious Policy Making

With Grutter and Gratz, the Supreme Court has dispelled the notion that remedying past
discrimination is the only interest that can justify a narrowly tailored race-conscious policy. As
the Court emphasized in its Grutter opinion, “[c]ontext matters when reviewing race-based
governmental action under the Equal Protection Clause”70 and strict scrutiny does not imply fatal
scrutiny. Some may suggest that the University of Michigan cases have limited application
outside the context of higher education, because of the unique academic freedoms to which the
Court deferred in Grutter and Gratz. On the other hand, the Grutter Court’s strong and expansive
language addressing the value of diversity in education and other sectors of American life
provides at least partial support for arguing that diversity can be a constitutionally compelling
interest in other areas, such as K-12 public education and employment. A thorough analysis of
these other areas is beyond the scope of this Paper, but some general observations may be useful.
68

In the context of promoting a remedial interest, one court has struck down a race-exclusive scholarship program
for failing to satisfy a strict scrutiny analysis. See Podberesky v. Kirwan, 38 F.3d 147 (4th Cir. 1994), cert. denied,
514 U.S. 1128 (1995).
69
A policy guidance on race-conscious financial aid policies issued by the Department of Education in 1994
provides a starting point for analyzing these types of programs. See 59 Fed. Reg. 8756, 8757 (Feb. 23, 1994)
(indicating that "a college may use race or national origin as a condition of eligibility in awarding financial aid if this
use is narrowly tailored, or in other words, if it is necessary to further its interest in diversity and does not unduly
restrict access to financial aid for students who do not meet the race-based eligibility criteria").
70
Grutter, 123 S. Ct. at 2338.
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A.

K-12 Public Education

The Supreme Court cited and quoted a number of landmark decisions involving K-12
education in its Grutter opinion, including Brown v. Board of Education. Among the Court’s
statements in Grutter: “We have repeatedly acknowledged the overriding importance of
preparing students for work and citizenship, describing education as pivotal to ‘sustaining our
political and cultural heritage’ with a fundamental role in maintaining the fabric of society.”71 As
in higher education, the educational benefits of student body diversity in elementary and
secondary education are well documented in the scientific literature,72 and the interest in K-12
diversity is arguably just as strong, if not stronger because of Brown’s desegregation mandate.
As the Washington Supreme Court recently stated: “The goals of teaching tolerance and
cooperation among the races, of molding values free of racial prejudice, of preventing minority
students from becoming isolated from the rest of the educational system, and eliminating or
preventing the emergence of a problematic class of ‘minority schools’ are integral to the mission
of public schools.”73
It is important to recognize, though, that there are differences in the settings and the
interests that may be advanced in elementary and secondary education versus higher education.
Some differences weigh against a reliance on Grutter and Gratz: K-12 decision makers may not
enjoy the same academic freedoms as their higher education counterparts, and among the
educational benefits of diversity in higher education is the “robust exchange of ideas,” which is
less applicable to education in the lower grade levels. Some differences suggest deprivations in
K-12 settings impose lighter burdens on students and thus ease the narrow tailoring inquiry:
unlike higher education, most K-12 opportunities are interchangeable—students who are denied
access to a particular elementary or secondary school through a race-conscious assignment
policy can still attend another public school. Still other differences suggest that the interests are
much more significant in K-12 than in higher education: K-12 education is compulsory, and
because of the line of school desegregation cases dating back to Brown v. Board of Education, a
focus on integration and racial diversity has stronger resonance in the elementary and secondary
educational arenas.
In addressing legal challenges to race-conscious diversity admissions policies and
voluntary desegregation efforts in K-12 education, the lower courts have yielded mixed results.
Prior to Grutter and Gratz, a number of courts assumed that the interest in educational diversity
in K-12 was compelling under Bakke, although they struck down race-conscious admissions and
71

Id. at 2340 (quoting Plyler v. Doe, 457 U. S. 202, 221 (1982)).
See, e.g., Robert L. Crain, School Integration and the Academic Achievement of Negroes, 44 Soc. Educ. 1 (1971);
Robert L. Crain & Rita E. Mahard, The Effect of Research Methodology on Desegregation Achievement Studies: A
Meta-Analysis, 88 Am. J. Soc. 839 (1983); Michal Kurlaender & John T. Yun, Is Diversity a Compelling
Educational Interest?: Evidence from Louisville, in Diversity Challenged: Evidence on the Impact of Affirmative
Action 111 (Gary Orfield with Michal Kurlaender eds. 2001); Janet Ward Schofield, Maximizing the Benefits of
Student Diversity: Lessons from School Desegregation Research, in Diversity Challenged, supra; Amy Stuart Wells
& Robert L. Crain, Perpetuation Theory and the Long-Term Effects of School Desegregation, 64 Rev. Educ. Res.
531 (1994); see also Brief of the National Education Association, et al., Grutter v. Bollinger & Gratz v. Bollinger,
2003 WL 400774 (2003) (citing additional studies).
73
Parents Involved in Cmty. Sch. v. Seattle Sch. Dist., No. 1, 2003 WL 21467291, at *11 (June 26, 2003).
72
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student assignment policies on narrow tailoring grounds.74 Other courts have held that the
compelling interest in reducing racial isolation in K-12 education can justify the use of raceconscious student assignment plans;75 but one court has held that the interest in preventing racial
isolation is not compelling because it is too speculative.76 Addressing a challenge to a raceconscious voluntary transfer policy, one federal district court recently recognized several
compelling interests in K-12 education, including promoting racial and ethnic diversity,
increasing educational opportunities for all students, reducing racial isolation, and providing an
education to all students that satisfies federal constitutional mandates.77
In the coming months and years, decisions by the federal courts of appeals and the
Supreme Court can be expected to clarify the parallels between elementary and secondary
education and higher education.
B.

Government and Employment

One of the benefits of student body diversity identified by the Grutter Court is the
development of a diverse and integrated leadership that can serve the needs of government,
business, and the military. “In order to cultivate a set of leaders with legitimacy in the eyes of
the citizenry, it is necessary that the path to leadership be visibly open to talented and qualified
individuals of every race and ethnicity.”78 If higher education is only one segment of a path that
leads to good citizenship and leadership, it should follow that other institutions along that path
can advance comparable interests in diversity that employ narrowly tailored race-conscious
measures. The Court did not address the constitutionality of interests such as promoting diversity
in government employment or diversity on the faculties of public universities, but Grutter offers
strong language to support these types of interests.
In private-sector employment, the basic legality of voluntary race- and gender-conscious
affirmative action under Title VII of the Civil Rights Act of 1964 is well established. In United
Steelworkers of America v. Weber, the Supreme Court upheld the use of race-conscious
affirmative action policies that correct a conspicuous racial imbalance in traditionally segregated
job categories, but do not “unnecessarily trammel” the interests of non-minorities and do not
pose a bar to their advancement.79 In Johnson v. Transportation Agency,80 the Court expanded
this analysis to gender-conscious affirmative action programs and specifically endorsed the use
of a “plus” factor in hiring and promotions decisions.81
74

See Eisenberg v. Montgomery County Public Schools, 197 F.3d 123 (4th Cir.), cert. denied, 529 U.S. 1019
(1999); Tuttle v. Arlington County School Bd., 195 F.3d 698 (4th Cir. 1999), cert. dismissed, 529 U.S. 1050 (2000);
Wessman v. Gittens, 160 F.3d 790 (1st Cir. 1998). It is beyond the scope of this Paper to address the specific
applications of narrow tailoring in these K-12 cases, but the Supreme Court’s narrow tailoring analyses in Grutter
and Gratz differ in important ways from previous analyses and should prove instructive to courts in the future.
75
See Brewer v. West Irondequoit Cent. School Dist., 212 F.3d 738 (2d Cir. 2000); Comfort ex rel. Neumeyer v.
Lynn, 2003 WL 21299571 (D. Mass. June 6, 2003).
76
Equal Open Enrollment Ass'n v. Board of Educ. of Akron City School Dist., 937 F. Supp. 700 (N.D. Ohio 1996).
77
Comfort ex rel. Neumeyer v. Lynn, 2003 WL 21299571 (D. Mass June 6, 2003).
78
Grutter, 123 S. Ct. at 2341.
79
443 U.S. 193 (1979).
80
480 U.S. 616 (1987).
81
The Johnson case involved a government employer, but the Court’s ruling was limited to a Title VII analysis and
did not address the constitutionality of the program under the equal protection clause.
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Nonetheless, the lower courts have divided over diversity’s strength as a justification for
affirmative action under Title VII. For example, in University and Community College System of
Nevada v. Farmer, the Nevada Supreme Court upheld a race-conscious faculty hiring plan under
Title VII, ruling that “race must be only one of several factors used in evaluating applicants” and
“the desirability of a racially diverse faculty [is] sufficiently analogous to the constitutionally
permissible attainment of a racially diverse student body . . . .”82 However, in Taxman v. Board
of Education of the Township of Piscataway, the Third Circuit ruled that diversity did not
provide a sufficient justification under Title VII for using race to make a termination decision
between two employees.83
The Supreme Court’s equal protection case law in employment is limited, and the
constitutional case law on diversity in the lower courts is mixed. The Supreme Court ruled in
Wygant v. Board of Education that an interest in remedying societal discrimination through the
use of teacher role models was not a compelling interest that could justify a race-conscious
layoff policy. In Lutheran Church-Missouri Synod v. Federal Communications Commission,84
the D.C. Circuit held that diversity in programming was not a sufficiently compelling interest to
justify a licensing program that encouraged stations to maintain a workforce that mirrored the
racial diversity of surrounding communities.
On the other hand, courts have recently upheld the use of race-conscious hiring and
promotion policies to advance an “operational need” in having a diverse police force that can
serve a racially and ethnically diverse population.85 For example, in Patrolmen’s Benevolent
Association v. City of New York, the Second Circuit “recognized that ‘a law enforcement body’s
need to carry out its mission effectively, with a workforce that appears unbiased, is able to
communicate with the public and is respected by the community it serves,’ may constitute a
compelling state interest.”86
The Grutter Court stressed that context is critical in strict scrutiny analysis, and the Court
may be more inclined to uphold race-conscious policies in employment contexts that closely
parallel the higher education context, where the benefits of diversity in the workplace are well
documented and race is used as a “plus” factor in a non-mechanical hiring or promotion process
that also considers non-racial factors and allows applicants to compete for jobs on an equal
footing.
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113 Nev. 90, 97, 930 P.2d 730, 735 (1997).
91 F.3d 1547 (3d Cir. 1996), cert. dismissed, 522 U.S. 1010 (1997).
84
141 F.3d 344 (D.C. Cir. 1998).
85
See Patrolmen’s Benevolent Assoc. v. City of New York, 310 F.3d 43 (2d Cir. 2002); Reynolds v. City of
Chicago, 296 F.3d 524 (7th Cir. 2002); Petit v. City of Chicago, 239 F. Supp. 2d 761 (N.D. Ill. 2002); see also
Cotter v. City of Boston, 323 F.3d 160, 172 n.10 (1st Cir. 2003) (declining to address question of compelling
interest but expressing sympathy for “the argument that communities place more trust in a diverse police force and
that the resulting trust reduces crime rates and improves policing”).
86
310 F.3d at 52 (quoting Barhold v. Rodriguez, 863 F.2d 233, 238 (2d Cir. 1988)).
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Conclusion
The Grutter and Gratz decisions have affirmed the underlying values of diversity in
higher education and of racial integration in American society, and the cases provide clear
guidelines for institutions to use in designing inclusive admissions policies. Yet, as the Court
stated in Grutter, “race unfortunately still matters,” and affirmative action will continue to be an
issue that divides much of our country, notwithstanding our nation’s broad commitment to equal
educational opportunity. The University of Michigan decisions have settled one set of legal
questions, but we can expect many more to arise in our courts and legislatures with the passage
of time.
In Brown v. Board of Education, the Supreme Court observed that education is “the very
foundation of good citizenship.” Those words ring as true today as they did nearly fifty years
ago. Considerable progress has been made in the past fifty years, but the University of Michigan
cases remind us that progress has been slow and much remains to be done. The Court’s more
recent words, echoing Brown, are thus worth repeating: “Effective participation by members of
all racial and ethnic groups in the civic life of our Nation is essential if the dream of one Nation,
indivisible, is to be realized.”
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Appendix 4: “Race-Neutral” Policies
As discussed in Chapter II, institutions must conduct a “serious, good faith
consideration of workable race-neutral alternatives” before implementing raceconscious admissions policies. Race-neutral admissions policies purportedly do not
consider race in making admissions decisions, but are still designed to assemble a
student body reflecting the diverse composition of the college-age population. This
Appendix examines “race-neutral” policies employed by universities in several states in
which consideration of race has been prohibited, and the relative effectiveness of those
policies in achieving the goal of a diverse student body.
Several studies suggest that, standing alone, certain race-neutral alternatives
such as percent plans or those focusing on test scores, class or economic disadvantage
are not viable alternatives to race-conscious policies in increasing racial and ethnic
diversity. Studies also indicate that some race-neutral policies have a discriminatory
impact on minority applicants. In addition, there is a debate as to whether programs
like percent plans are, in fact, race-neutral.
Where consideration of race has been prohibited, institutions also have relied on
other non-admissions programs to maintain and increase student body diversity on
their campuses, including financial aid, recruitment and support programs. Many of
these programs potentially can be employed by state colleges and universities to
increase racial diversity, whether or not they are prohibited by state law from
considering race in making admissions decisions. This Appendix will also discuss some
of these financial aid, recruitment and support programs. For a fuller discussion of the
constitutionality of these types of programs, see supra Chapter VI.
A.

Percent Plans

Percent plans have been utilized in California, Florida, and Texas, states in which
consideration of race in admissions has been banned. (For a discussion of state laws
banning race conscious admissions, see supra Chapter I, Section D). The plans are an
effort to maintain and improve the diversity on their campuses. Critics argue, however,
that percent plans standing alone have done little to achieve these goals.
Unlike the holistic evaluation of student applicants advocated in the Grutter
decision, percent plans focus primarily on evaluation of grades and class rank. As one
study observed: “Although presented as new initiatives, these plans actually represent
a return to an old method of admitting students to leading colleges—the evaluation of
high school grades and class standing.”1 Percent plans are currently applied only to

1

public university undergraduate admissions policies. The following is a description of
the plans employed in Texas, California, and Florida.2
1.

Texas

In Texas, students in the top 10 percent of their graduating class in each
accredited public or private high school are eligible for automatic admission, regardless
of standardized test score, to any of the 35 public universities in the state.
The catalyst for Texas’s percent plan3 was the 1996 decision of Hopwood v. Texas,
in which the Fifth Circuit Court of Appeals held that the University of Texas law
school’s admission policies did not withstand strict scrutiny review.4 In so holding, the
Hopwood court prohibited race-conscious admissions policies designed to promote
student body diversity.5 Although this element of Hopwood is no longer good law after
the Grutter and Gratz decisions, and colleges and universities in Texas can employ raceconscious measures to promote student body diversity, the ten percent plan remains in
place.
The Texas plan includes three elements:
•

The top 10 percent of graduating high school seniors in any accredited
public or private high school is guaranteed admission to his or her school
of choice, including the state’s flagship schools, the University of Texas at
Austin and Texas A&M. Class rank is calculated by the school district or
school.

•

Universities have the option to extend the automatic admission threshold
to the top 25 percent.

•

Universities may consider 18 other factors in making admissions
decisions, including academic record, socioeconomic background, firstgeneration college student status, bilingualism, financial status,
extracurricular activity and personal interview.

Race, however, is not explicitly considered under the Texas ten percent plan.
The Texas Higher Education Coordinating Board established the policy by which
students are classified under the ten percent plan. 6 A student must complete a certain
level of coursework; he or she must submit their SAT or ACT scores, though these are
not considered; and he or she must take the Texas Academic Skills Program (TASP).
While students are guaranteed admission to any of Texas’s 35 universities of their
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choice, if they choose to attend UT Austin or Texas A&M—Texas’s flagship schools—
they are not necessarily guaranteed the major of their choice.
2.

California

In California, the automatic admissions plan currently in place guarantees
students in the top 4 percent of each comprehensive public or private high school’s
graduating class admission to one of the UC system’s nine campuses, but not
necessarily to the one of the student’s choice.7 In other words, the University of
California’s flagship schools, the University of California, Berkeley and UCLA, can
reject a student who qualifies for the 4 percent plan.
California’s plan was a response to successful efforts to ban the use of race in
admissions at public colleges and universities.8 First, in 1995, the University of
California Board of Regents passed SP-1, which banned the use of race and ethnicity in
UC admissions.9
In 1996, voters passed the California Civil Rights Initiative
(Proposition 209), which amended the California Constitution to ban affirmative action
in higher education, public employment, and contracting.10
Proposition 209,
spearheaded by UC Regent Ward Connerly, was fully implemented in 1998.
Three years after passage of Proposition 209, newly elected Governor Gray Davis
in his inaugural address proposed that each public and private high school graduate in
California finishing in the top 4 percent of his or her class receive guaranteed admission
to the University of California system. The goal was to “seek to ensure diversity and
fair play by guaranteeing to those students who truly excel.”11 Called the Eligibility in
Local Context (“ELC”), California’s 4 percent plan was first implemented in considering
the fall 2001 freshman applicants.
To be eligible for ELC Program, students must complete 11 specific units of the
UC system’s high school course requirements (called the “a-g requirements”) by the
end of junior year. Grades in these required courses, as well as those in additional
courses completed by the student, are used to calculate GPA. At the end of junior year,
participating high schools identify to the UC the top 10 percent of students expected to
graduate the following year. Using the information provided by the high schools, the
UC system then determines the top 4 percent of students based on GPA for UCapproved coursework completed in the 10th and 11th grades.
A student must have a minimum GPA of 2.8 in the required a-g courses to be
considered for ELC. Qualified students must submit an application and complete the
remaining system eligibility requirements to remain ELC eligible. These requirements
are completion of four additional units of a-g coursework, the SAT I or the ACT and
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three SAT subject tests. While these additional requirements are not taken into account
for admission to the UC system under the ELC, they presumably are taken into account
by individual institutions as they make their decisions.
California also has a dual admission program, approved by the UC Board of
Regents which grants provisional admission to the UC system to those students who
fall between the top 4th and 12.5th percent of their high school graduating class but lack
the GPA and standardized test scores to be eligible for traditional admissions. To be
eligible, a student must complete the first two years of coursework at a community
college and maintain a GPA of at least 2.4. This program took effect for the 2003
entering class.
3.

Florida

In Florida, the Talented 20 policy guarantees system admission to public high
school graduates who finish in the top 20 percent of their class as long as they complete
certain required course work.12
Florida’s plan also arose out of a statewide anti-affirmative action campaign
launched by Ward Connerly in 1999 to end gender- and race-conscious policies in
public education, employment, and contracting. While the Connerly campaign ended
unsuccessfully, Governor Jeb Bush implemented Executive Order 99-281, or “One
Florida,” in November of 1999, eliminating the use of race- or gender-conscious
decisions in government employment, state contracting and higher education. Race
consciousness, however, was still permissible in awarding scholarships, conducting
outreach, or developing pre-college summer programs.
At the same time that he implemented One Florida, Governor Bush initiated the
Talented 20 policy guaranteeing admission to the Florida State University System. This
program guarantees only system admission to public high school graduates finishing in
the top 20 percent of their class. The Talented 20 policy officially went into effect in July
of 2000.13
The Talented 20 program was added to the existing Board of Regents’
admissions policy.14 Students are eligible for admission into the Florida State
University System with: (1) a B average in 19 required academic units; or (2) a
combination of GPA and admission test scores on a sliding scale if their GPA is less
than a B average. Only public high school students who complete the required 19
credits and are classified in the top 20 percent of their graduating class, as determined
by their respective districts, are guaranteed admission into the Florida State University
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System. Students are not guaranteed admission into the school of their choice, only to
the system.
Commentators have noted that percent plans have helped at least some underrepresented groups increase their representation at some schools.15 Indeed, statistics
show that at the University of Texas at Austin, the number of black students in
undergraduate programs has returned to pre-Hopwood levels,16 and the percentage of
Latinos enrolled at the University of Florida and Florida State University has increased
from 1998 to 2001.17 However, a recent MALDEF study found that at Texas A&M
University African Americans and Latinos were 18.8% of freshmen enrollments in 1995,
compared to an average of 12.1% under the Texas Ten Percent Plan (1998-2002), a
decline of more than one-third.18 As discussed below, much of the success of percent
plans is attributable to the implementation of non-admissions programs such as
recruitment and outreach. In addition, opponents suggest that the many gains made
through percent plans are offset by the many problems inherent in the plans.
B.

Evaluating the Effectiveness of Percent Plans

Several studies have examined the effectiveness of percent plans in increasing
racial diversity on college campuses in Texas, California, and Florida.19 Many of these
studies conclude that percent plans alone have done little to impact racial diversity on
most campuses, and in some instances diminished diversity at flagship schools.20
Grutter and Gratz also pointed out that percent plans do not allow for the holistic,
individualized review of applicants and are inapplicable at the graduate level.21 Justices
Ginsburg and Souter in their dissents in Gratz questioned whether percent plans are in
fact “race neutral” since their aim is to increase the number of underrepresented
minorities on college campuses.22
While the percent plans in each state vary significantly, and although data is
incomplete, these studies conclude that percent plans standing alone are less effective
than race-conscious policies for several reasons:
•

Percent Plans Cannot Be Used For All Programs

Percent plan application is limited to the undergraduate level of large state
universities and cannot be applied to graduate or professional school programs because
of their focus on high school grades and class rank. In Grutter, the Supreme Court
criticized the Bush Administration for not explaining “how such plans could work for
graduate and professional schools.”23 Moreover, it is well documented that despite
vigorous race-neutral efforts, there has been a dramatic drop in racial and ethnic
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diversity at selective professional schools under affirmative action bans. For example,
one study of law schools found that at Boalt Hall (UC Berkeley), UCLA, and the
University of Texas combined, African Americans averaged 7.4% of enrollments with
affirmative action in 1993-96, compared to only 2.4% in 1997-2001, a decline of more
than two-thirds.24 Thus, studies by the president of the Association of American
Medical Colleges as well as the former vice president of the Law School Admission
Council both document that race-neutral admission policies, particularly if dominated
by standardized test scores and undergraduate grades, would have a devastating
impact on racial diversity at medical and law schools nationally.25 Students applying
from out of state also are ineligible for these plans.
•

Percent Plans Rely On Racial Segregation

According to a comparative study of the three states’ experiences, Catherine L.
Horn and Stella M. Flores concluded that percent plans rely heavily on significant levels
of racial segregation in a state’s high school educational system in order to draw racial
minority students.26 In Texas, almost half of all Latino and more than one-third of all
Black public school students attend a school of 90 percent minority students; the same is
true for 44 percent of Latino and 37 percent of Black public school students in
California.27 In addition, 31 percent of Black students in Florida are in 90 to 100 percent
minority schools, and 30 percent of Latinos in the state are similarly situated.28 In all
three states, Black and Latino students are increasingly, on average, attending racially
isolated schools. Thus, percent plans in these states discourage integration.29
•

The Proportion of Minority Students Enrolling in Flagship Schools Has
Not Kept Pace with Proportions In The College-Age Population

Studies indicate that statistics showing an increase in the numbers of minority
students at institutions in Texas, California, and Florida can be misleading. They show
that as the proportion of minority college-age students increases in these states, the
proportion of minority students admitted and enrolled in flagship institutions in those
states generally has not kept pace. Horn and Flores report that in California, for
example, “proportional representation of applied, admitted and enrolled blacks and
Hispanics on the flagship campuses has decreased since the end of race-conscious
policies.”30 They also report that at Berkeley from 1995 to 2001, the proportional
representation of Hispanics and African Americans dropped dramatically, from 16.9
and 6.7 percent, respectively, to 10.8 and 3.9 percent respectively.31 At UCLA, African
American enrollments dropped from 7.4 percent to 3.4 percent between 1995 and 2001,
and Latinos dropped from 22.4 percent to 14.4 percent over the same period.32 The
study found that “even among those with rising minority rates, none of the premier
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institutions in Texas, California, or Florida has reached enrollment levels reflecting the
potential college-going population.”33
•

Percent Plans May Be Irrelevant

Studies suggest that the majority of students admitted through percent plans
would have been admitted regardless of the plans.34 For example, researchers
analyzing the effect of the Talented 20 plan at the University of Florida concluded that
the plan was irrelevant since the school is not required to accept Talented 20 students
and the ones who were admitted under the plan would have been admitted anyway.35
It is difficult to discern the true impact of percent plans on racial diversity
because the University of Florida and other schools in Florida, California and Texas
have focused heavily on non-admissions programs to mitigate the inability to consider
race in admissions.36 Many minority students thus may have been admitted as a result
of these efforts and not solely because of the percent plans. Following is a discussion of
some of these programs.
C.

Financial Aid, Recruitment and Support Programs In Percent Plan
States

Although percent plans achieve some racial diversity, reliance on a percent plan
by itself usually fails to realize the adequate minority representation necessary to meet
an institution’s diversity goals.37 For example, researchers evaluating the Talented 20
Program in Florida found that Talented 20 students applying to Florida’s flagship
school, the University of Florida, were overwhelmingly white.38 In 2000, 70.4 percent of
applicants in the Talented 20 were white, rising to 72.9 percent in 2001.39 In the rare
instance where institutions using percent plans have maintained existing levels of
minority representation, that success has been attributable to vigorous recruitment and
support programs and targeted financial aid.
Global outreach efforts employed by these states include Texas’s Closing the
Gaps by 2015 plan to improve participation, success, excellence, and research in public
higher education; California’s Expanding Education Horizons program, which offers
tutoring, school partnerships and professional development; and Florida’s A+ reform
and the Bright Futures Scholarship Program, which awards merit scholarships to
students based on high school GPA and test scores.40 Texas has used such programs
both globally and in conjunction with percent plans in an effort to increase diversity on
flagship campuses.
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These programs may also be useful to schools in states where race can still be
used as a factor in admissions. All universities can potentially further their diversity
goals by implementing financial aid, recruitment and support programs like those
employed by Texas, California, Florida and other states. These programs include:
•

Visits to Underrepresented High Schools

The University of Texas at Austin has worked to recruit underrepresented
students by sending the president of the University, Larry Faulkner, to visit high
schools that have historically sent few students to the school.41
•

Scholarships Targeted at Underrepresented Groups

UT Austin has created scholarships targeted at underrepresented groups.
Following Hopwood, UT implemented the Presidential Achievement Scholars program
(PAS) which uses an adversity index score comprising family socioeconomic status, a
school quality index, an indicator of peer performance on the SAT or ACT, and high
school class rank. Depending on the level of need and class rank, students graduating
in the top 25 percent of their high school classes can receive scholarship awards ranging
from $1000 to $5000.42
UT Austin also implemented the Longhorn Opportunity Scholarship (“LOS”), a
program specifically earmarked for low-income students graduating in the top 10
percent of their classes who come from high schools in designated low-income areas.
The LOS also has a retention component, requiring recipients to participate in the
Connexus Program, an infrastructural support system that provides access to housing,
free tutoring, a mentor, and other benefits. In addition, LOS students who have SAT
scores of less than 1100 can also participate in a separate retention program focused on
less academically prepared students.43
In the Fall of 2000, Texas A&M established the Century Scholars Program
(“CSP”), a scholarship program which targets students in the top 10 percent. The CSP
serves students from approximately 40 high schools in the Dallas and Houston school
districts, which have large numbers of Black and Latino students. This scholarship is
available to students across income levels. The CSP also has a retention component
including the opportunity to attend a summer camp that provides summer school
classes and mentoring prior to freshman year.44
•

Multicultural Centers

After the passage of Proposition 209, UC Berkeley established the Bridges
Multicultural Center, through which student organizations are trained and funded to
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carry out such activities as visiting high schools, conducting essay-writing workshops,
and assisting students with the completion of their college applications. Student groups
in the umbrella organization include the Black Recruitment and Retention Center, the
Native American Recruitment and Retention Center, Raza Recruitment and Retention
Center, and the Asian American Recruitment and Retention Center. The admissions
office also has held recruiting events targeted at African American and Chicano
applicants.45
•

Outreach to Families and Students

Florida State University engages in outreach by sending minority recruitment
officers to high schools with high minority student populations in Miami, Tampa,
Jacksonville, and other cities. The University of Florida’s Admissions Office and Office
for Student Financial Affairs cooperated to create a team that travels throughout Florida
to recruit minority students with a special emphasis on involving entire families.46 The
university’s counseling center also created the African American Student Program for
Improvement and Retention in Education (A.S.P.I.R.E.), a grant-based initiative
launched in 2000, which provides consultation and support programs that promote the
recruitment and retention of African American Students.47
•

Outreach Offices

Though it is not in a percent plan state, the University of Virginia has established
a Minority Outreach Office to recruit and retain minority students. In addition to
providing admissions assistance, the office serves as a support system for
underrepresented students. Minority Outreach connects individuals with racial and
ethnic student groups and alumni associations to help minority students feel more
comfortable in their new educational environment.
D.

Considering Socioeconomic Status

For many years, a number of universities have considered socioeconomic status
(“SES”) in addition to race as part of their admissions criteria. Universities in
California, Washington and Florida have tended to place even heavier emphasis on
socioeconomic status because they are prohibited from considering race. For example,
the University of California, the University of Washington, and the University of
Florida, all examine academic achievement in light of such factors as low family
income, parents' educational level, and access to high school free lunch programs.48
Most universities employing race-conscious admissions programs also state that they
give significant favorable consideration to socioeconomically disadvantaged
applicants.49
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Advocates of using SES instead of race as an admissions criteria argue that
policies would provide a similar degree of overall racial diversity, while also benefiting
a quite different group of African Americans and Latinos who have overcome economic
deprivation, as well as a whole new group of working-class whites and Asian
Americans.50 Advocates contend that, as a matter of fairness, it is very difficult “to
insist on continuing to use race to benefit advantaged students of color, living in
advantaged communities and enjoying the benefits of a substantial net worth.”51
However, many studies show that policies focusing on socioeconomic status,
also known as "economic affirmative action," are not as effective as race-conscious
policies in maintaining racial diversity. These studies conclude that the likely outcome
of substituting socioeconomic disadvantage for race will be the admission of fewer and
less-prepared African American, Latino, and Native American students.
According to a study by Anthony Carnevale of the Educational Testing Service
and Stephen J. Rose of ORC Macro, economic affirmative action at the nation’s 146 most
selective colleges would result in a 2-percentage-point decline in racial diversity and a
28-point increase in economic diversity.52 The study proposes combining race and class
considerations in order to avoid the 2-point drop. If diversity is defined broadly, to
value differences in both economic and racial backgrounds, Carnevale and Rose believe
that economic affirmative action would provide a large net gain in the total diversity
enjoyed by students at elite colleges. Similarly, in Texas, MALDEF supports a “blend it,
don’t end it” approach to the Ten Percent Plan and affirmative action because the Ten
Percent Plan has contributed to socioeconomic and geographic diversity at flagship
institutions like the University of Texas at Austin, but the Ten Percent Plan has not been
a satisfactory substitute for race-conscious admissions.53
Because African Americans, Latinos, and Native Americans are more likely than
whites to be poor and to attend schools of concentrated poverty, socioeconomic
disadvantage may appear a useful substitute for race in preserving diversity on
university campuses.54 But universities should keep in mind that most poor people in
the United States are not African American, Latino, or Native American. In 2001,
although the poverty rate among non-Hispanic whites was significantly lower than that
of people of color, non-Hispanic whites still constituted 46.4 percent of the poor.55 As a
result, those students who are more likely to benefit from economic affirmative action
are not underrepresented minorities.

10

Why Socioeconomic Measurements Should Include Wealth, and Not
Only Income
Socioeconomic measurements that ignore wealth as an element of
economic status may be incomplete.56
Wealth—the ownership of
property and other productive assets—is distributed far less equally than
income in American society.57 In particular, “[w]ealth barriers are
strongly resistant to intergenerational mobility, and inequalities in wealth
have greatly increased in the United States since the mid-1970s.”58 In the
mid-1990s, the average income of blacks, for example, was 60% of that of
whites, while the median wealth of blacks was only 8% of that of whites.59
This skewed distribution of wealth by race may suggest the extent to
which wealth inequality may underlie other forms of racial inequality.60
Blacks generally have less wealth than whites in the same income
group in part because of residential discrimination and less inherited
family money.61 This disparity in wealth matters significantly because
“[w]ealth has a major impact on life chances, in that it diminishes the
dependency of an individual’s economic well-being upon occupation,
income, educational attainment, or any of the other conventionally
measured elements of relative economic position.”62
By leaving wealth out of the socioeconomic calculus, the
socioeconomic differences associated with racial and ethnic group
membership may be considerably underreported. Thus, it is likely that an
admissions program that emphasizes wealth will have a higher yield of
disadvantaged minorities than one that emphasizes only income.

Another study found that class is a very poor substitute for race, particularly for
selective colleges seeking racial diversity. Thomas J. Kane found in a 1997-1998 study
that, among the high-scoring youth who were also low-income, only 17.3 percent
(roughly one out of six) were African American or Latino.63 Accordingly, if a selective
college with an application pool of students with test scores in the top ten percent
granted a “preference” to students with family incomes below $20,000, only one out of
six would be African American or Latino.64 Because African Americans and Latinos are
a minority of the population and have a very small number of students with test scores
in the top ten percent, using socioeconomic status as a criterion instead of race would
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not result in the admission of a significant number of African American or Latino
youth.65
To maintain the current level of African American and Latino representation
using socioeconomic disadvantage as a criteria instead of race, another Kane study
showed that selective colleges would have to reserve six times as many places for poor
students as they currently reserve for underrepresented minorities.66 The Kane study
further found that in order to obtain a comparable level of diversity, a class-based
policy would have to assign negative values to applicants on the basis of higher income
levels and parents’ educational level, and would even have to assign a negative value to
SAT scores for some applicants.67 In other words, in addition to assigning a plus factor
to socioeconomic status, institutions would have to assign minus factors to these other
criteria in order to achieve a racially diverse class of admitted students.
Another study employed a model of the University of California admissions
process and actual standardized test scores to examine the effectiveness of admissions
policies focusing on disadvantaged background, as measured by factors such as
income, parents’ education, high school graduation rate, percent of students on free
school lunch programs, and school location.68 The study found that even giving
preference to urban and rural students with low family incomes whose mothers had not
completed college and who attended high schools with low rates of graduation and
high rates of free and reduced school lunch programs, still resulted in a “dramatic
underrepresentation of black and Hispanic students and an overrepresentation of white
students.”69
One potential “race-neutral” way to ensure some minority representation would
be to target high-poverty schools in which more than ninety percent of the students are
African American or Latino, as states like Texas have done through percent plans.70
However, this method depends on continued school segregation.71 Another serious
problem arises when one considers the unequal college preparation of top students in
many high-poverty schools.72
In addition, studies indicate that a focus on SES to the exclusion of race has the
effect of excluding many of the best-prepared minority students. For example, when
students were separated by socioeconomic status in Wightman's study, the data showed
that the lowest SES students within each ethnic group reported the lowest LSAT scores
and the lowest grade point averages.73 Students who would be admitted under a
socioeconomic status weighted model would therefore have LSAT scores and GPAs
that are statistically and significantly lower than the scores and grades of other students
in the same racial and ethnic group who would not be admitted because they do not
meet the economic criteria.74 This SES-weighted model also overlooks the fact that
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many of the best-prepared African American and Latino students face forms of racial
discrimination, but are neither very poor nor isolated in the weakest schools to benefit
from this policy.75
At the same time, however, institutions should not assume that poor African
American or Latino students from weak schools cannot perform well academically.
Socioeconomic disadvantage is still one of many factors that college and university
admissions programs can consider. Because substituting socioeconomic disadvantage
for race will, in many contexts, result in the admission of fewer and less prepared
students of color, institutions should exercise great caution when relying heavily on
socioeconomic disadvantage to maintain or increase diversity. Rather, as discussed
above, it is advisable for institutions to implement an admissions policy that is flexible,
individualized, and that “adequately ensures that all factors that may contribute to
student body diversity are meaningfully considered alongside race in admissions
decisions.”76
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AGENCY: Department of Education.
ACTION: Notice of final policy guidance.

SUMMARY: The Secretary of Education issues final policy guidance on Title VI of the Civil
Rights Act of 1964 and its implementing regulations. The final policy guidance discusses the
applicability of the statute's and regulations' nondiscrimination requirement to student
financial aid that is awarded, at least in part, on the basis of race or national origin.
EFFECTIVE DATE: This policy guidance takes effect on May 24, 1994, subject to the
transition period described in this notice.
FOR FURTHER INFORMATION CONTACT:Jeanette Lim, U.S. Department of Education, 400
Maryland Avenue, SW., room 5036-I Switzer Building, Washington, DC 20202-1174.
Telephone (202) 205-8635.
Individuals who use a telecommunications device for the deaf (TDD) may call the TDD
number at 1-800-358-8247.
SUPPLEMENTARY INFORMATION:On December 10, 1991, the Department published a notice
of proposed policy guidance and request for public comment in the Federal Register(56 FR
64548). The purpose of the proposed guidance and of this final guidance is to help clarify
how colleges can use financial aid to promote campus diversity and access of minority
students to postsecondary education without violating Federal antidiscrimination laws. The
Secretary of Education encourages continued use of financial aid as a means to provide
equal educational opportunity and to provide a diverse educational environment for all
students. The Secretary also encourages the use by postsecondary institutions of other
efforts to recruit and retain minority students, which are not affected by this policy
guidance.
This guidance is designed to promote these purposes in light of Title VI of the Civil Rights
Act of 1964 (Title VI), which states that no person in the United States shall, on the ground
of race, color, or national origin, be excluded from participation in, be denied the benefits

of, or be subjected to discrimination under any program or activity receiving Federal
financial assistance.
The Department has completed its review of this issue, taking into account the results of a
recent study by the
General Accounting Office (GAO) and public comments submitted in response to the
proposed policy guidance. The Secretary has determined that the proposed policy guidance
interpreted the requirements of Title VI too narrowly in light of existing regulations and case
law. While Title VI requires that strong justifications exist before race or national origin is
used as a basis for awarding financial aid, many of the rationales for existing race-based
financial aid programs described by commenters appear to meet this standard.
The recent report by GAO on current financial aid programs does not indicate the existence
of serious problems of noncompliance with the law in postsecondary institutions. That report
found that race-targeted scholarships constitute a very small percentage of the scholarships
awarded to students at postsecondary institutions. The Secretary anticipates that most
existing programs will be able to satisfy the principles set out in this final guidance.
The Department will use the principles described in this final policy guidance in making
determinations concerning discrimination based on race or national origin in the award of
financial aid. These principles describe the circumstances in which the Department, based
on its interpretation of Title VI and relevant case law, believes consideration of race or
national origin in the award of financial aid to be permissible. A financial aid program that
falls within one or more of these principles will be, in the Department's view, in compliance
with Title VI. This guidance is intended to assist colleges in fashioning legally defensible
affirmative action programs to promote the access of minority students to postsecondary
education. The Department will offer technical assistance to colleges in reexamining their
financial aid programs based on this guidance.
This notice consists of five simply stated principles and a section containing a legal analysis
for each principle. The legal analysis addresses the major comments received in response to
the notice of proposed policy guidance.

Summary of Changes in the Final Policy Guidance
Almost 600 written responses were received by the Department in response to the proposed
policy guidance, many with detailed suggestions and analysis. Many additional suggestions
and concerns were raised in meetings between Department officials and representatives of
postsecondary institutions and civil rights groups. The vast majority of comments expressed
support for the objective of clarifying the options colleges have to use financial aid to
promote student diversity and access of minorities to postsecondary education without
violating Title VI. Many comments, however, took issue with specific principles in the
proposed policy guidance and questioned whether those principles would be effective in
accomplishing this purpose.
As more fully explained in the legal analysis section of this document, after reviewing the
public comments and reexamining the legal precedents in light of those comments, the
Department has revised the policy guidance in the following respects:

(1) Principle 3 - "Financial Aid to Remedy Past Discrimination" - has been amended to
permit a college to award financial aid based on race or national origin as part of affirmative
action to remedy the effects of its past discrimination without waiting for a finding to be
made by the Office for Civil Rights (OCR), a court, or a legislative body, if the college has a
strong basis in evidence of discrimination justifying the use of race-targeted scholarships.
(2) Principle 4 - "Financial Aid to Create Diversity" - has been amended to permit the award
of financial aid on the basis of race or national origin if the aid is a necessary and narrowly
tailored means to accomplish a college's goal to have a diverse student body that will enrich
its academic environment.
(3) Principle 5 - "Private Gifts Restricted by Race or National Origin" - has been amended to
clarify that a college can administer financial aid from private donors that is restricted on
the basis of race or national origin only if that aid is consistent with the other principles in
this policy guidance.
(4) A provision has been added to permit historically black colleges and universities
(HBCUs) to participate in race-targeted programs for black students established by third
parties if the programs are not limited to students at HBCUs.
(5) Provisions in the proposed policy guidance for a transition period have been revised to
provide that, as far as the Department's enforcement efforts are concerned(a) Colleges and other recipients of federal financial assistance will have a reasonable period
of time - up to two years - to review their financial aid programs and to make any
adjustments necessary to come into compliance with the principles in this final policy
guidance;
(b) No student who has received or applied for financial aid at the time this guidance
becomes effective will lose aid as a result of this guidance. Thus, if an award of financial aid
is inconsistent with the principles in this guidance, a college or other recipient of Federal
financial assistance may continue to provide the aid to a student during the course of his or
her enrollment in the academic program for which the aid was awarded, if the student had
either applied for or received the aid prior to the effective date of this policy guidance.
Principles
Definitions
For purposes of these principles College means any postsecondary institution that receives federal financial assistance from
the Department of Education.
Financial aid includes scholarships, grants, loans, work-study, and fellowships that are made
available to assist a student to pay for his or her education at a college.
Race-neutral means not based, in whole or in part, on race or national origin.
Race-targeted, race-based, and awarded on the basis of race or national origin mean limited
to individuals of a particular race or races or national origin or origins.

Principle 1: Financial Aid for Disadvantaged Students
A college may make awards of financial aid to disadvantaged students, without regard to
race or national origin, even if that means that these awards go disproportionately to
minority students.
Financial aid may be earmarked for students from low-income families. Financial aid also
may be earmarked for students from school districts with high dropout rates, or students
from single parent families, or students from families in which few or no members have
attended college. None of these or other race-neutral ways of identifying and providing aid
to disadvantaged students present Title VI problems. A college may use funds from any
source to provide financial aid to disadvantaged students.
Principle 2: Financial Aid Authorized by Congress
A college may award financial aid on the basis of race or national origin if the aid is awarded
under a Federal statute that authorizes the use of race or national origin.
Principle 3: Financial Aid To Remedy Past Discrimination
A college may award financial aid on the basis of race or national origin if the aid is
necessary to overcome the effects of past discrimination. A finding of discrimination may be
made by a court or by an administrative agency - such as the Department's Office for Civil
Rights. Such a finding may also be made by a State or local legislative body, as long as the
legislature has a strong basis in evidence identifying discrimination within its jurisdiction for
which that remedial action is necessary.
In addition, a college may award financial aid on the basis of race or national origin to
remedy its past discrimination without a formal finding of discrimination by a court or by an
administrative or legislative body. The college must be prepared to demonstrate to a court
or administrative agency that there is a strong basis in evidence for concluding that the
college's action was necessary to remedy the effects of its past discrimination. If the award
of financial aid based on race or national origin is justified as a remedy for past
discrimination, the college may use funds from any source, including unrestricted
institutional funds and privately donated funds restricted by the donor for aid based on race
or national origin.
A State may award financial aid on the basis of race or national origin, under the preceding
standards, if the aid is necessary to overcome its own past discrimination or discrimination
at colleges in the State.
Principle 4: Financial Aid To Create Diversity
America is unique because it has forged one Nation from many people of a remarkable
number of different backgrounds. Many colleges seek to create on campus an intellectual
environment that reflects that diversity. A college should have substantial discretion to
weigh many factors - including race and national origin - in its efforts to attract and retain a
student population of many different experiences, opinions, backgrounds, and cultures provided that the use of race or national origin is consistent with the constitutional
standards reflected in Title VI, i.e. , that it is a narrowly tailored means to achieve the goal
of a diverse student body.

There are several possible options for a college to promote its First Amendment interest in
diversity. First a college may, of course, use its financial aid program to promote diversity
by considering factors other than race or national origin, such as geographic origin, diverse
experiences, or socioeconomic background. Second, a college may consider race or national
origin with other factors in awarding financial aid if the aid is necessary to further the
college's interest in diversity. Third, a college may use race or national origin as a condition
of eligibility in awarding financial aid if this use is narrowly tailored, or, in other words, if it
is necessary to further its interest in diversity and does not unduly restrict access to
financial aid for students who do not meet the race-based eligibility criteria.
Among the considerations that affect a determination of whether awarding race-targeted
financial aid is narrowly tailored to the goal of diversity are (1) whether race-neutral means
of achieving that goal have been or would be ineffective; (2) whether a less extensive or
intrusive use of race or national origin in awarding financial aid as a means of achieving that
goal has been or would be ineffective; (3) whether the use of race or national origin is of
limited extent and duration and is applied in a flexible manner; (4) whether the institution
regularly reexamines its use of race or national origin in awarding financial aid to determine
whether it is still necessary to achieve its goal; and (5) whether the effect of the use of race
or national origin on students who are not beneficiaries of that use is sufficiently small and
diffuse so as not to create an undue burden on their opportunity to receive financial aid.
If the use of race or national origin in awarding financial aid is justified under this principle,
the college may use funds from any source.
Principle 5: Private Gifts Restricted by Race or National Origin
Title VI does not prohibit an individual or an organization that is not a recipient of Federal
financial assistance from directly giving scholarships or other forms of financial aid to
students based on their race or national origin. Title VI simply does not apply.
The provisions of Principles 3 and 4 apply to the use of race-targeted privately donated
funds by a college and may justify awarding these funds on the basis of race or national
origin if the college is remedying its past discrimination pursuant to Principle 3 or
attempting to achieve a diverse student body pursuant to Principle 4. In addition, a college
may use privately donated funds that are not restricted by their donor on the basis of race
or national origin to make awards to disadvantaged students as described in Principle 1.
Additional Guidance
Financial Aid at Historically Black Colleges and Universities
Historically black colleges and universities (HBCUs), as defined in Title III of the Higher
Education Act (Title III), 20 U.S.C. 1061, are unique among institutions of higher education
in America because of their role in serving students who were denied access to
postsecondary education based on their race. Congress has made numerous findings
reflecting the special role and needs of these institutions in light of the history of
discrimination by States and the Federal Government against both the institutions and their
students and has required enhancement of these institutions as a remedy for this history of
discrimination.
Based upon the extensive congressional findings concerning HBCUs, and consistent with
congressional and Executive Branch efforts to enhance and strengthen HBCUs, the

Department interprets Title VI to permit these institutions to participate in student aid
programs established by third parties that target financial aid to black students, if those
programs are not limited to students at the HBCUs. These would include programs to which
HBCUs contribute their own institutional funds if necessary for participation in the programs.
Precluding HBCUs from these programs would have an unintended negative effect on their
ability to recruit talented student bodies and would undermine congressional actions aimed
at enhancing these institutions. HBCUs may not create their own race-targeted programs
using institutional funds, nor may they accept privately donated racetargeted aid limited to
students at the HBCUs, unless they satisfy the requirements of any of the other principles in
this guidance.
Transition Period
Although the Department anticipates that most financial aid programs that consider race or
national origin in awarding assistance will be found to be consistent with one or more of the
principles in this final policy guidance, there will be some programs that require adjustment
to comply with Title VI. In order to permit colleges time to assess their programs and to
make any necessary adjustments in an orderly manner - and to ensure that students who
already have either applied for or received financial aid do not lose their student aid as a
result of the issuance of this policy guidance - there will be a transition period during which
the Department will work with colleges that require assistance to bring them into
compliance.
The Department will afford colleges up to two academic years to adjust their programs for
new students. However, to the extent that a college does not need the full two years to
make adjustments to its financial aid programs, the Department expects that the
adjustments will be made as soon as practicable.
No student who is currently receiving financial aid, or who has applied for aid prior to the
effective date of this policy guidance, should lose aid as a result of this guidance. Thus, if a
college determines that a financial aid program is not permissible under this policy
guidance, the college may continue to provide assistance awarded on the basis of race or
national origin to students during the entire course of their academic program at the
college, even if that period extends beyond the two-year transition period, if the students
had either applied for or received that assistance prior to the effective date of this policy.
Legal Analysis
Introduction
The Department of Education is responsible for enforcing Title VI of the Civil Rights Act of
1964, 42 U.S.C. 2000d, et seq., at institutions receiving Federal education funds. Section
601 of Title VI provides that no person in the United States shall, on the ground of race,
color, or national origin, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity receiving Federal financial
assistance. 42 U.S.C. 2000d.
The Department has issued regulations implementing Title VI that are applicable to all
recipients of financial assistance from the Department. 34 CFR part 100. The regulations
prohibit discrimination in the administration of financial aid programs. Specifically, they
prohibit a recipient, on the basis of race, color, or national origin, from denying financial aid;
providing different aid; subjecting anyone to separate or different treatment in any matter

related to financial aid; restricting the enjoyment of any advantage or privilege enjoyed by
others receiving financial aid; and treating anyone differently in determining eligibility or
other requirements for financial aid. 34 CFR 1O0.3(b)(l); see also 34 CFR 1OO.3(b)(2).
In addition to prohibiting discrimination, the Title VI regulations require that a recipient that
has previously discriminated "must take affirmative action to overcome the effects of prior
discrimination." 34 CFR 100.3(b)(6)(i). The regulations also permit recipients to take
voluntary affirmative action "[e]ven in the absence of such prior discrimination * * * to
overcome the effects of conditions which resulted in limiting participation by persons of a
particular race, color, or national origin" in the recipient's programs. 34 CFR 100.3(b)(6)(ii);
see 34 CFR 100.5(i).
The permissibility of awarding student financial aid based, in whole or in part, on a student's
race or national origin involves an interpretation of the preceding provisions concerning
affirmative action. The Supreme Court has made clear that Title VI prohibits intentional
classifications based on race or national origin for the purpose of affirmative action to the
same extent and under the same standards as the Equal Protection Clause of the Fourteenth
Amendment. Guardians Ass'n v. Civil Service Commission of the City of New York, 463 U.S.
582 (1983); Regents of the University of California v. Bakke, 438 U.S. 265 (1978). Thus,
the Department's interpretation of the general language of the Title VI regulations
concerning permissible affirmative action is based on case law under both Title VI and the
Fourteenth Amendment.
The following discussion addresses the legal basis for each of the five principles set out in
the Department's policy guidance.
1. Financial Aid for Disadvantaged Students
The first principle provides that colleges may award financial aid to disadvantaged students.
Colleges are free to define the circumstances under which students will be considered to be
disadvantaged, as long as that determination is not based on race or national origin.
As some commenters noted, the Title VI regulations prohibit actions that, while not
intentionally discriminatory, have the effect of discriminating on the basis of race or national
origin. 34 CFR 100.3(b)(2); see Guardians Ass'n v. Civil Service Commission of the City of
New York, supra; Lau v. Nichols, 414 U.S. 563 (1974). However, actions that have a
disproportionate effect on students of a particular race or national origin are permissible
under Title VI if they bear a "manifest demonstrable relationship" to the recipient's
educational mission. Georgia State Conference of Branches of NAACP v. State of Georgia,
775 F.2d 1403, 1418 11th Cir. (1985). It is the Department's view that awarding financial
aid to disadvantaged students provides a sufficiently strong educational purpose to justify
any racially disproportionate effect the use of this criterion may entail. In particular, the
Department believes that an applicant's character, motivation, and ability to overcome
economic and educational disadvantage are educationally justified considerations in both
admission and financial aid decisions. Therefore, the award of financial assistance to
disadvantaged students does not violate Title VI.
2. Financial Aid Authorized by Congress
This principle states that a college may award financial aid on the basis of race or national
origin if the use of race or national origin in awarding that aid is authorized by Federal
statute. This is because financial aid programs for minority students that are authorized by

a specific Federal law cannot be considered to violate another Federal law, i.e., Title VI. In
the case of the establishment of federally funded financial aid programs, such as the Patricia
Roberts Harris Fellowship, the authorization of specific minority scholarships by that
legislation prevails over the general prohibition of discrimination in Title VI. This result also
is consistent with the canon of construction under which the specific provisions of a statute
prevail over the general provisions of the same or a different statute. See 2A N. Singer
Sutherland Statutory Construction section 46.05 (5th ed. 1992); Radzanower v. Touche
Ross and Co., 426 U.S. 148, 153 (1976); Morton v. Mancari, 417 U.S. 535,550-51 (1974);
Fourco Glass Co. v. Transmira Products Corp., 353 U.S. 225,228-29 (1957).
Some commenters argued that the existence of congressionally authorized race-targeted
financial aid programs supports the position that all race-targeted financial aid programs are
permissible under Title VI. However, the fact that Congress has enacted specific Federal
programs for race-targeted financial aid does not serve as an authorization for States or
colleges to create their own programs for awarding student financial aid based on race or
national origin.
3. Financial Aid To Remedy Past Discrimination
Classifications based on race or national origin, including affirmative action measures, are
"suspect" classifications that are subject to strict scrutiny by the courts. Regents of the
University of California v. Bakke, 438 U.S. at 292. The use of those classifications must be
based on a compelling governmental interest and must be narrowly tailored to serve that
interest. Richmond v. J.A. Croson Co., 488 U.S. 469 (1989); Wygant v. Jackson Board of
Education, 476 U.S.267 (1986).
The Supreme Court has repeatedly held that the Government has a compelling interest in
ensuring the elimination of discrimination on the basis of race or national origin. To further
this governmental interest, the Supreme Court has sanctioned the use of race-conscious
measures to eliminate discrimination. United States v. Fordice, U.S. (1992); United States
v. Paradise, 480 U.S. 149, 167 (1987); Swann v. Charlotte-Mecklenberg Board of
Education, 402 U.S. 1, 15-16 (1971); McDaniel v. Barresi, 402 U.S. 39 (1971); Green v.
County School Board of New Kent County, 391 U.S. 430,438 (1968). Most recently, in
United States v. Fordice, supra, the Court found that States that operated de jure systems
of higher education have an affirmative obligation to ensure that no vestiges of the de jure
system continue to have a discriminatory effect on the basis of race.
The implementing regulations for Title VI provide that a recipient of Federal financial
assistance that has previously discriminated in violation of the statute or regulations must
take affirmative action to overcome the effects of the past discrimination. 34 CFR
100.3(b)(6)(i). Thus, a college that has been found to have discriminated against students
on the basis of race or national origin must take steps to remedy that discrimination. That
remedial action may include the awarding of financial aid to students from the racial or
national origin groups that have been discriminated against.
The proposed policy guidance provided that a finding of past discrimination could be made
by a court or by an administrative agency, such as the Department's Office for Civil Rights.
It also could be made by a State or local legislative body, as long as the legislature
requiring the affirmative action had a strong basis in evidence identifying discrimination
within its jurisdiction for which that remedial action is required.

A number of commenters argued that colleges should be able to take remedial action
without waiting for a formal finding by a court, administrative agency, or legislature. The
Department agrees. The final policy guidance provides that, even in the absence of a finding
by a court, legislature, or administrative agency, a college - in order to remedy its past
discrimination - may implement a remedial race-targeted financial aid program. It may do
so if it has a strong basis in evidence for concluding that this affirmative action is necessary
to remedy the effects of its past discrimination and its financial aid program is narrowly
tailored to remedy that discrimination. Permitting colleges to remedy the effects of their
past discrimination without waiting for a formal finding is consistent with the approach
taken by the Supreme Court in Wygant v. Jackson Board of Education, supra. In Wygant,
the Court clarified that a school district's race-conscious voluntary affirmative action plan
could be upheld based on subsequent judicial findings of past discrimination by the district.
Wygant v. Jackson Board of Education, 476 U.S. at 277.
In the Wygant case, teachers challenged their school board's adoption, through a collective
bargaining agreement, of a layoff plan that included provisions protecting employees from
layoffs on the basis of their race. The school board contended, among other things, that the
plan's race-conscious layoff provisions were constitutional because they were adopted to
remedy the school board's own prior discrimination. Id., at 276, 277. Justice Powell, in a
plurality opinion, stated that a public employer must have "convincing evidence" that an
affirmative action plan is warranted by past discrimination before undertaking that plan. Id.,
at 277. If the plan is challenged by employees who are harmed by the plan, the court must
then make a determination that the employer had a "strong basis in evidence for its
conclusion that remedial action was necessary." Id.
In a concurring opinion, Justice O'Connor agreed that a "contemporaneous or antecedent
finding of past discrimination by a court was not a constitutional prerequisite to a public
employer's voluntary agreement to an affirmative action plan." Id., at 289. She explained
that contemporaneous or antecedent findings were not necessary because "A violation of
Federal statutory or constitutional requirements does not arise with the making of findings;
it arises when the wrong is committed." Moreover, she explained that important values
would be sacrificed if contemporaneous findings were required because "a requirement that
public employers make findings that they engaged in illegal discrimination before they
engage in affirmative action programs would severely undermine public employers'
incentive to meet voluntarily their civil rights obligations." Id., at 289, 290 (citations
omitted).
In Richmond v. J.A. Croson, supra, the Court again emphasized that remedial raceconscious action must be based on strong evidence of discrimination. That case involved the
constitutionality of a city ordinance establishing a plan to remedy past discrimination by
requiring prime contractors awarded city construction contracts to subcontract at least 30%
of the dollar amount of each contract to minority-controlled businesses. The Court found
that the city council had failed to make sufficient factual findings to demonstrate a "strong
basis in evidence" of racial discrimination "by anyone in the Richmond construction
industry." Richmond v. J.A. Croson, 488 U.S. at 500.
Evidence of past discrimination may, but need not, include documentation of specific
incidents of intentional discrimination. Instead, evidence of a statistically significant
disparity between the percentage of minority students in a college's student body and the
percentage of qualified minorities in the relevant pool of college-bound high school
graduates may be sufficient. Such an approach is analogous to cases of employment
discrimination where the courts accept statistical evidence to infer intentional discrimination

against minority job applicants. See Hazelwood School District v. United States, 433 U.S.
299 (1977).
Based on this case law, Principle 3 provides that a college may award race-targeted
scholarships to remedy discrimination as found by a court or by an administrative agency,
such as the Department's Office for Civil Rights. OCR often has approved race-targeted
financial aid programs as part of a Title VI remedial plan to eliminate the vestiges of prior
discrimination within a State higher education system that previously was operated as a
racially segregated dual system. As indicated by the Croson decision, a finding of past
discrimination also may be made by a State or local legislative body, as long as the
legislature has a strong basis in evidence identifying discrimination within its jurisdiction.
The remedial use of race-targeted financial aid must be narrowly tailored to remedy the
effects of the discrimination.
As revised, Principle 3 also allows a college to award student aid on the basis of race or
national origin as part of affirmative action to remedy the effects of the school's past
discrimination without waiting for a finding to be made by OCR, a court, or a legislative
body, if the college has convincing evidence of past discrimination justifying the affirmative
action. The Department's Title VI regulations, like the Fourteenth Amendment, do not
require that antecedent or contemporaneous findings of past discrimination be made before
remedial affirmative action is implemented, as long as the college has a strong basis in
evidence of its past discrimination. Allowing colleges to implement narrowly tailored
remedial affirmative action if there is strong evidentiary support for it - without requiring
that it be delayed until a finding is made by OCR, a court, or a legislative body - will assist
in ensuring that Title VI's mandate against discrimination based on race or national origin is
achieved.
4. Financial Aid To Create Diversity
The Title VI regulations permit a college to take voluntary affirmative action, even in the
absence of past discrimination, in response to conditions that have limited the participation
at the college of students of a particular race or national origin. 34 CFR 1O0.3(b)(6)(ii); see
34 CFR 100.5(i). In Regents of the University of California v. Bakke, supra, the Supreme
Court considered whether the University could take voluntary affirmative action by setting
aside places in each medical school class for which only minority students could compete.
The Court considered four rationales provided by the University of California for taking race
and national origin into account in making admissions decisions: (1) To reduce the historic
deficit of traditionally disfavored minorities in medical schools and the medical profession.
(2) To counter the effects of societal discrimination. (3) To increase the number of
physicians who would practice in communities lacking medical services. (4) To obtain the
educational benefits of a diverse student body. Similar arguments have been advanced in
response to the Department's proposed policy guidance on student financial assistance
awarded on the basis of race or national origin.
The Court rejected the first three justifications. The first reason was rejected as facially
invalid because setting aside a fixed number of admission spaces only to ensure that
members of a specified race are admitted was found to be racial "discrimination for its own
sake." Regents of the University of California v. Bakke, 438 U.S. at 307. In rejecting the
second contention that the effects of societal discrimination warranted the racial
preferences, the Court recognized that the State had a substantial interest in eliminating the
effects of discrimination, but that interest was found to be limited to "redressing the wrongs

worked by specific instances of discrimination." Id. The third contention, concerning the
provision of health care services to underserved communities, was rejected by the Bakke
Court as an evidentiary matter because the State had "not carried its burden of
demonstrating that it must prefer members of particular ethnic groups over all other
individuals in order to promote better health-care delivery to deprived citizens." Id., at 311.
With respect to the final objective, the "attainment of a diverse student body," Justice
Powell found that This clearly is a constitutionally permissible goal for an institution of higher
education. Academic freedom, though not a specifically enumerated constitutional
right, long has been viewed as a special concern of the First Amendment. The
freedom of a university to make its own judgments as to education includes the
selection of its student body.
Id., at 311,312. Thus, colleges have a First Amendment right to seek diversity in admissions
to fulfill their academic mission through the "robust exchange of ideas" that flows from a
diverse student body. Id., at 312-313. However, the means to achieve this "countervailing
constitutional interest" under the First Amendment must comport with the requirements of
the Fourteenth Amendment. The Medical School's policy of setting aside a fixed number of
admission spaces solely for minorities was found not to pass the Fourteenth Amendment's
strict scrutiny test, because the policy's use of race as a condition of eligibility for the slots
was not necessary to promote the school's diversity interest. Id., at 315-316. Justice Powell
found that the Medical School could advance its diversity interest under the First
Amendment in a narrowly tailored manner that passed the Fourteenth Amendment's strict
scrutiny test by using race or national origin as one of several factors that would be
considered as a plus factor for an applicant in the admissions process. Id., at 317-319.
Following the Bakke decision, the Department reexamined its Title VI regulations to
determine whether any changes were necessary. In a policy interpretation published in the
Federal Register(44 FR 58509), the Department concluded that no change was warranted.
The Department determined that the Title VI regulatory provision authorizing voluntary
affirmative action was consistent with the Court's decision and that the provision would be
interpreted to incorporate the limitations on voluntary affirmative action announced by the
Court. Thus, if a college's use of race or national origin in awarding financial aid meets the
Supreme Court's test under the Fourteenth Amendment for permissible voluntary
affirmative action, it will also meet the requirements of Title VI.
In the Department's proposed policy guidance on financial aid, a principle was included
permitting the use of race or national origin as a "plus" factor in awarding student aid. The
basis for the principle was the Bakke decision and the Department's assessment that using
an approach that had been approved by the Supreme Court as narrowly tailored to achieve
diversity in the admissions context also would be permissible in awarding financial aid.
In response to the proposed policy, many colleges submitted comments arguing that the
use of race or national origin as a plus factor in awarding financial aid may be inadequate to
achieve diversity. They contended that, in some cases, it may be necessary to designate a
limited amount of aid for students of a particular race or national origin. According to those
commenters, a college's financial aid program can serve a critical role in achieving a diverse
student body in at least three respects: First, the availability of financial aid set aside for
members of a particular race or national origin serves as a recruitment tool, encouraging
applicants to consider the school. Second, it provides a means of encouraging students who

are offered admission to accept the offer and enroll at the school. Finally, it assists colleges
in retaining students until they complete their program of studies.
The commenters argued that a college - because of its location, its reputation (whether
deserved or not) of being inhospitable to minority students, or its number of minority
graduates - may be unable to recruit sufficient minority applicants even if race or national
origin is considered a positive factor in admissions and the award of aid. That is, the failure
to attract a sufficient number of minority applicants who meet the academic requirements of
the college will make it impossible for the college to enroll a diverse student body, even if
race or national origin is given a competitive "plus" in the admissions process. In addition, a
college that has sufficient minority applicants to offer admission to a diverse group of
applicants may find that, absent the availability of financial aid set aside for minority
students, its offers of admission are disproportionately rejected by minority applicants.
Furthermore, commenters were concerned that, while there may be large amounts of
financial aid available for undergraduates at their institutions, there may be insufficient aid
for graduate students, almost all of whom are able to demonstrate financial need. Thus, it is
possible that a college that is able to achieve a diverse student body in some of its
programs using race-neutral financial aid criteria or using race or national origin as a "plus"
factor may find it necessary to use race or national origin as a condition of eligibility in
awarding limited amounts of financial aid to achieve diversity in some of its other programs,
such as its graduate school or particular undergraduate schools.
The Department agrees with the commenters that in the circumstances they have described
it may be necessary for a college to set aside financial aid to be awarded on the basis of
race or national origin in order to achieve a diverse student body. Whether a college's use of
race-targeted financial aid is "narrowly tailored" to achieve this compelling interest involves
a case-by-case determination that is based on the particular circumstances involved. The
Department has determined, based on the comments, to expand Principle 4 to permit those
case-by-case determinations.
The Court in Bakke indicated that race or national origin could be used in making
admissions decisions to further the compelling interest of a diverse student body even
though the effect might be to deny admission to some students who did not receive a
competitive "plus" based on race or ethnicity. However, the use of a set-aside of places in
the entering class was impermissible because it was not necessary to the goal of diversity.
In cases since Bakke, the Supreme Court has provided additional guidance on the factors to
be considered in determining whether a classification based on race or national origin is
narrowly tailored to its purpose. These factors will be considered by the Department in
assessing whether a college's race-targeted financial aid program meets the requirements of
Title VI.
First, it is necessary to determine the efficacy of alternative approaches. United States v.
Paradise, 480 U.S. at 171. Thus, it is important that consideration has been given to the use
of alternative approaches that are less intrusive (e.g., the use of race or national origin as a
"plus" factor rather than as a condition of eligibility). Metro Broadcasting, Inc. v. F.C.C., 497
U.S. at 583; Richmond v. J.A. Croson, 488 U.S. at 507. Financial aid that is restricted to
students of a particular race or national origin should be used only if a college determines
that these alternative approaches have not or will not be effective.
Second, the extent, duration, and flexibility of the racial classification must be addressed.
Metro Broadcasting, Inc. v. F.C.C., 497 U.S. at 594; United States v. Paradise, 480 U.S. at

171. The extent of the use of the classification should be no greater than is necessary to
carry out its purpose. Richmond v. J.A. Croson, 488 U.S. at 507. That is, the amount of
financial aid that is awarded based on race or national origin should be no greater than is
necessary to achieve a diverse student body.
The duration of the use of a racial classification should be no longer than is necessary to its
purpose, and the classification should be periodically reexamined to determine whether
there is a continued need for its use. Metro Broadcasting, Inc. v. F.C.C., 497 U.S. at 594.
Thus, the use of race-targeted financial aid should continue only while it is necessary to
achieve a diverse student body, and an assessment as to whether that continues to be the
case should be made on a regular basis.
In addition, the use of the classification should be sufficiently flexible that exceptions can be
made if appropriate. For example, the Supreme Court in United States v. Paradise found
that a race-conscious promotion requirement was flexible in operation because it could be
waived if no qualified candidates were available. 480 U.S. at 177. Similarly, racial
restrictions on the award of financial aid could be waived if there were no qualified
applicants.
Finally, the burden on those who are excluded from the benefit conferred by the
classification based on race or national origin (i.e., non-minority students) must be
considered. Id., at 171. A use of race or national origin may impose such a severe burden
on particular individuals - for example, eliminating scholarships currently received by nonminority students in order to start a scholarship program for minority students - that it is
too intrusive to be considered narrowly tailored. See Wygant v. Jackson Board of Education,
476 U.S. at 283 (use of race in imposing layoffs involves severe disruption to lives of
identifiable individuals). Generally, the less severe and more diffuse the impact on nonminority students, the more likely a classification based on race or national origin will
address this factor satisfactorily. However, it is not necessary to show that no student's
opportunity to receive financial aid has been in any way diminished by the use of the racetargeted aid. Rather, the use of race-targeted financial aid must not place an undue burden
on students who are not eligible for that aid.
A number of commenters argued that race-targeted financial aid is a minimally intrusive
method to attain a diverse student body, far more limited in its impact on non-minority
students, for example, than race-targeted admissions policies. Under this view, and unlike
the admissions plan at issue in Bakke, a race-targeted financial aid award could be a
narrowly tailored means of achieving the compelling interest in diversity.
The Department agrees that there are important differences between admissions and
financial aid. The affirmative action admissions program struck down in Bakke had the effect
of excluding applicants from the university on the basis of their race. The use of racetargeted financial aid, on the other hand, does not, in and of itself, dictate that a student
would be foreclosed from attending a college solely on the basis of race. Moreover, in
contrast to the number of admissions slots, the amount of financial aid available to students
is not necessarily fixed. For example, a college's receipt of privately donated monies
restricted to an underrepresented group might increase the total pool of funds for student
aid in a situation in which, absent the ability to impose such a limitation, the donor might
not provide any aid at all.
Even in the case of a college's own funds, a decision to bar the award of race-targeted
financial aid will not necessarily translate into increased resources for students from non-

targeted groups. Funds for financial aid restricted by race or national origin that are viewed
as a recruitment device might be rechanneled into other methods of recruitment if restricted
financial aid is barred. In other words, unlike admission to a class with a fixed number of
places, the amount of financial aid may increase or decrease based on the functions it is
perceived to promote.
In summary, a college can use its financial aid program to promote diversity by considering
factors other than race or national origin, such as geographic origin, diverse experiences, or
socioeconomic background. In addition, a college may take race or national origin into
account as one factor, with other factors, in awarding financial aid if necessary to promote
diversity. Finally, a college may use race or national origin as a condition of eligibility in
awarding financial aid if it is narrowly tailored to promote diversity.
5. Private Gifts Restricted by Race or National Origin
The fifth principle sets out the circumstances under which a recipient college can award
financial aid provided by private donors that is restricted on the basis of race or national
origin.
As noted by many commenters, pursuant to the Civil Rights Restoration Act of 1987, all of
the operations of a college are covered by Title VI if the college receives any Federal
financial assistance. 42 U.S.C. 2000d-4a(2)(A) . Since a college's award of privately
donated financial aid is within the operations of the college, the college must comply with
the requirements of Title VI in awarding those funds.
A college may award privately donated financial aid on the basis of race or national origin if
the college is remedying its past discrimination pursuant to Principle 3 or attempting to
achieve a diverse student body pursuant to Principle 4. In other words, Principles 3 and 4
apply to the use of privately donated funds and may justify awarding these funds on the
basis of race or national origin in accordance with the wishes of the donor. Similarly, under
Principle 1, a college may award privately donated financial aid that is restricted to
disadvantaged students.
Some commenters were uncertain whether it is permissible under Title VI for a college to
solicit private donations of student financial aid that are restricted to students of a particular
race or national origin. If the receipt and award of these funds is permitted by Title VI, that
is, in the circumstances previously described, it is similarly permissible to solicit the funds
from private sources.
Financial Aid at Historically Black Colleges and Universities
To ensure that the principles in this policy guidance do not subvert congressional efforts to
enhance historically black colleges and universities (HBCUs), these institutions may
participate in student aid programs established by third parties for black students that are
not limited to students at the HBCUs and may use their own institutional funds in those
programs if necessary for participation. See 20 U.S.C. 1051, 1060, and 1132c
(congressional findings of past discrimination against HBCUs and of the need for
enhancement).
This finding is based upon congressional findings of past discrimination against HBCUs and
the students they have traditionally served, as well as the Department's determination that
these institutions and their students would be harmed if precluded from participation in

programs created by third parties that designate financial aid for black students. That action
would have an unintended negative effect on their ability to recruit excellent student bodies
and could undermine congressional actions aimed at enhancing these institutions.
Congress has repeatedly made findings that recognize the unique historical mission and
important role that HBCUs play in the American system of higher education, and particularly
in providing equal educational opportunity for black students. 20 USC 1051, 1060, and
1132c. Congress has created programs that strengthen and enhance HBCUs in Titles II
through VII of the Higher Education Act, as amended by Public Law 99-498, 20
U.S.C. 1021-1132i-2. It has found that "there is a particular national interest in aiding
institutions of higher education that have historically served students who have been denied
access to postsecondary education because of race or national origin . . . so that equality of
access and quality of postsecondary education opportunities may be enhanced for all
students." 20 U.S.C. 1051. "A key link to the chain of expanding college opportunity for
African American youth is strengthening the Nation's historically Black colleges and
universities." House Report No. 102-447, 1992 U.S. Code Cong. and Adm. News p. 353.
Congress has found that "the current state of HBCUs is partly attributable to the
discriminatory action of the States and the Federal Government and this discriminatory
action requires the remedy of enhancement of Black postsecondary institutions to ensure
their continuation and participation in fulfilling the Federal mission of equality of educational
opportunity." 20 U.S.C. 1060. See also, House Report No. 102-447, 1992 U.S. Code Cong.
and Adm. News p. 353; House Report No. 99-383, 1986 U.S. Code Cong. and Adm. News
2592-2596. This includes providing access and quality education to low-income and minority
students, and improving HBCUs' academic quality. 20 U.S.C. 1051.
For these same reasons, every Administration in recent years has recognized the special
role and contributions of HBCUs and expressed support for their enhancement. See "Revised
Criteria Specifying the Ingredients of Acceptable Plans to Desegregate State Systems of
Public Higher Education," 43 FR 6658 (1977); Exec. Orders Nos. 12232, 45 FR 53437
(1980); 12320, 46 FR 48107 (1981); 12677, 54 FR 18869 (1989); and 12876, 58 FR 58735
(1993). The Department's own data indicate that HBCUs continue to play a vital role in
providing higher education for many black students. In 1989 and 1990, more than one in
four black bachelor's degree recipients received their degree from an HBCU (26.7%). See,
"Historically Black Colleges and Universities, 1976-90" (U.S. Department of Education,
Office of Educational Research and Improvement, July 1992).
This policy guidance is not intended to limit the efforts to enhance HBCUs called for by
Congress and the President. The Department recognizes, however, that Principle 3
(remedying past discrimination) and Principle 4 (creating diversity) may not provide for
HBCUs the same possibility of participating in race-targeted programs of financial aid for
black students established by third parties as are provided for other colleges and
universities. As some commenters pointed out, HBCUs continue to enroll a disproportionate
percentage of black students and need to be able to compete for the most talented black
students if they are to improve the quality and prestige of their academic environments
and, therefore, enhance their attractiveness to all students regardless of race or national
origin.
HBCUs' abilities to recruit, enroll and retain talented students will be undermined unless
HBCUs are permitted to attract talented black students by participating in aid programs for
black students that are established by third parties in which other colleges, i.e., those that
meet Principle 3 or 4, participate. Limiting or precluding HBCUs' participation in private
programs, such as the National Achievement Scholarship program, would have an

unintended negative effect on their ability to recruit a talented student body. Under this
scholarship program, which is restricted to academically excellent black students, one type
of National Achievement Scholarship is funded by the institution. If HBCUs were unable to
participate in this program, some top black students might be forced to choose between (1)
receiving a National Achievement Scholarship to attend a school that met Principle 3 or 4
and (2) attending an HBCU. For these reasons, the Department interprets Title VI to permit
HBCUs to participate in certain race-targeted aid programs for black students, such as the
National Achievement Scholarship program.
The Department reads Title VI consistent with other statutes and Executive orders
addressing the special needs and history of HBCUs. In particular, the Department notes
congressional findings of discrimination against black students that are the basis for
enhancement efforts at HBCUs. Additionally, the Department interprets Title VI to permit
limited use of race to avoid an anomalous and absurd result,i.e., penalizing HBCUs and
students who seek admission to HBCUs, and putting HBCUs at a disadvantage with respect
to other schools precisely because of the special history and composition of the HBCUs.
The use of race-targeted aid by HBCUs that the Department is interpreting Title VI to permit
under this provision is narrowly tailored to further the congressionally recognized purpose of
enhancement of HBCUs. HBCUs may not discriminate on the basis of race or national origin
in admitting students. They may not create their own race-targeted financial aid programs
using their own institutional funds unless they satisfy the requirements of any of the other
principles in this guidance. Nor may they accept private donations of race-targeted aid for
black students that are limited to students at the institution unless otherwise permitted by
the guidance. Because HBCUs have traditionally enrolled black students, it should not
subvert the goal of enhancing the institutions to require that they not restrict aid to black
students if using their own funds or funds from private donors that wish to set up financial
aid programs at these institutions. However, because the applicant pool that is attracted to
HBCUs presently consists primarily of black students, HBCUs would be placed at a distinct
disadvantage with regard to other colleges in attracting talented students if they could not
participate in financial aid programs set up by third parties for black students. Thus, the
Department interprets Title VI to permit an HBCU to participate in race-targeted financial
aid programs for black students that are created by third parties, if the programs are not
restricted to students at HBCUs.
The participation by HBCUs in those race-targeted aid programs will be subject to periodic
reassessment by the Department. The Department will regularly review the results of
enhancement efforts at HBCUs, including the annual report to the President on the progress
achieved in enhancing the role and capabilities of HBCUs required by Section 7 of Executive
Order 12876. If an HBCU has been enhanced to the point that the institution is attractive to
individuals regardless of their race or national origin to the same extent as a non-HBCU,
then that institution may participate in only those race-targeted aid programs that are
consistent with the other principles in this policy guidance.
Transition Period
The proposed policy guidance would have provided a four-year transition period for
individual students to ensure that they did not lose their financial aid as a result of the
guidance. Commenters pointed out that, in some cases, four years may not be a sufficient
time for a student to complete his or her academic program at a college. In addition,
commenters expressed concern that revising the policies and procedures used in recruiting
minority students and in providing student financial assistance would require time to
develop and implement. The revisions that have been made to the final policy guidance

should result in far fewer instances in which colleges will be required to change their
financial aid programs. However, the Department recognizes that colleges may need to
conduct extensive reviews of their current programs and that in some cases adjustments to
those programs may be necessary. As a result, the Department is expanding the proposed
transition period.
The Department is providing colleges a reasonable period of time to review and, if
necessary, adjust their financial aid programs in an orderly manner that causes the least
possible disruption to their students. Colleges must adjust their financial aid programs to be
consistent with the principles previously set out no later than two years after the effective
date of the Department's policy guidance. However, colleges may continue to provide
financial aid awarded on the basis of race or national origin to students who had either
applied for or received that assistance prior to the effective date of this guidance during the
full course of those students' academic program at the college, even though, in many cases,
this will extend beyond the two-year period and, in some cases, the four-year period
identified in the proposed policy.
Although some commenters questioned the Department's authority to create a transition
period, such a period for adjustments is consistent with the Department's approach in the
past under other civil rights statutes it enforces. See 34 CFR 106.41(d) (transition period to
permit recipients to bring their athletic programs into compliance with Title IX of the
Education Amendments of 1972); 34 CFR 104.22(e) (transition period to permit recipients
to make facilities accessible to individuals with disabilities, as required by Section 504 of the
Rehabilitation Act of 1973). It is based on the Department's recognition of the practical
difficulties that some colleges may face in making changes to their recruitment and financial
aid award processes.
The transition period also is consistent with the Department's policy, in approving plans for
the desegregation of State systems of higher education, that students who have been the
beneficiaries of past discriminatory conduct not be required to bear the burden of corrective
action. For example, while the Department requires State higher education systems to take
remedial action to increase the enrollment of previously excluded students, it does not
require the expulsion of any student in order to permit admission of those previously
excluded. See Wygant v. Jackson Board of Education, 476 U.S. at 282-85.
Finally, the transition period is consistent with the Department's obligations under Title VI to
seek voluntary compliance by recipients that have been found in violation of the statute. 42
U.S.C. 2000d-1. During the transition period, the Department will provide colleges with
technical assistance to help them make any necessary changes to their financial aid
programs in order to achieve compliance with Title VI.
Program Authority: 42 U.S.C. 2000d.
Dated: February 17, 1994.
Richard W. Riley,
Secretary of Education.
[FR Doc.94-4010 Filed 2-22-94; 8:45 am]

Appendix 6: Additional Resources

Resources for University Administrators Crafting Admissions Plans:
Coleman, Arthur L. & Scott R. Palmer, Diversity in Higher Education: A Strategic Planning
and Policy Manual Regarding Federal Law in Admission, Financial Aid, and Outreach,
College Entrance Examination Board (2d. ed. 2004).
Documents by Arthur Coleman Available on the Nixon Peabody Website:
http://www.nixonpeabody.com/attorneys_detail2.asp?ID=180
Social Science Research in Support of Diversity and Affirmative Action in Higher
Education:
The Compelling Need for Diversity in Higher Education (Expert Testimony from Grutter
and Gratz), available at http://www.umich.edu/~urel/admissions/legal/expert/.
Angelo Ancheta, Revisiting Bakke and Diversity-Based Admissions: Constitutional Law, Social
Science Research, and the University of Michigan Affirmative Action Cases, May 2003, available
at http://www.civilrightsproject.harvard.edu/policy/legal_docs/Revisiting_diversity.pdf.
American Council on Education & American Association of University Professors, Does
Diversity Make a Difference?, Three Research Studies on Diversity in College Classrooms
(2000), available at
http://www.aaup.org/Issues/AffirmativeAction/Archives/2000/DIVREP.PDF.
Chilling Admissions: The Affirmative Action Crisis and the Search for Alternatives (Gary
Orfield & Edward Miller eds., 1998).
Diversity Challenged: Evidence on the Impact of Affirmative Action (Gary Orfield &
Michal Kurlaender eds., 2001).
William G. Bowen & Derek Bok, The Shape of the River: Long-Term Consequences of
Considering Race in College and University Admissions (1998).
Mitchell Chang et al., Compelling Interest: Examining Evidence on Racial Dynamics in
Higher Education (1999).

Maureen Hallinan, Diversity Effects on Student Outcomes: Social Science Evidence, 59 Ohio St.
L.J. 733 (1998).
Other Articles/Documents in Support of Diversity and Affirmative Action in Higher
Education:
Jonathan R. Alger, The Educational Value of Diversity, in Acadame, Jan./Feb. 1997, at 20.
Anthony P. Carnevale, Diversity in Higher Education: Why Corporate America Cares, Diversity
Digest, Spring 1999, available at http://www.diversityweb.org/Digest/Sp99/corporate.html.
Goodwin Liu, The Causation Fallacy: Bakke and the Basic Arithmetic of Selective Admissions,
100 Mich. L. Rev. 1045 (2002).
William C. Kidder, The Struggle for Access from Sweatt to Grutter: A History of African
American, Latino, and American Indian Law School Admissions, 1950-2000, 19 Harv.
BlackLetter L.J. 1 (2003), available at
http://www.law.harvard.edu/students/orgs/blj/articles.html
Note, An Evidentiary Framework for Diversity as a Compelling Interest in Higher Education, 109
Harv. L. Rev. 1357 (1996).
Websites:
The American Association for Affirmative Action
http://www.affirmativeaction.org/
AAAA is an association of affirmative action, equal opportunity, diversity and other
human resource managers. AAAA is "dedicated to the advancement of affirmative action,
equal opportunity and the elimination of discrimination on the basis of race, gender,
ethnic background or any other criterion that deprives people of opportunities to live and
work." AAAA also has a links page for more information on affirmative action.
http://www.affirmativeaction.org/links/
The American Association of University Professors
http://www.aaup.org
The mission of the American Association of University Professors (AAUP) is to advance
academic freedom and shared governance, to define fundamental professional values and
standards for higher education, and to ensure higher education's contribution to the
common good. Founded in 1915, the AAUP has helped to shape American higher
education by developing the standards and procedures that maintain quality in education

and academic freedom in this country's colleges and universities. AAUP has a page with
specific information on affirmative action at
http://www.aaup.org/Issues/AffirmativeAction/index.htm.
Americans for a Fair Chance
http://www.fairchance.civilrights.org
Americans for a Fair Chance is a project of the Leadership Conference on Civil Rights
Education Fund, in partnership with the Lawyers' Committee for Civil Rights Under Law,
Mexican American Legal Defense and Educational Fund, NAACP Legal Defense Fund,
Inc., National Asian Pacific American Legal Consortium, National Women's Law Center,
and the National Partnership for Women and Families, created to educate the public and
the media on the ways that affirmative action benefits the nation.
The Civil Rights Project at Harvard University
http://www.civilrightsproject.harvard.edu
"Our mission is to help renew the civil rights movement by bridging the worlds of ideas
and action, and by becoming a preeminent source of intellectual capital and a forum for
building consensus within that movement."
Diversityweb
http://www.diversityweb.org
Diversityweb provides a wealth of information regarding diversity and affirmative action
issues in higher education. The Association of American Colleges and Universities and the
University of Maryland, in collaboration with Diversity Connections and Diverse CD,
developed the site.
Equal Justice Society
http://www.equaljusticesociety.org / www.preserveaffirmativeaction.org
The Equal Justice Society—creator and sponsor of these Web sites—is a national
organization of legal academics, practicing attorneys, policy experts, civil rights advocates
and students dedicated to implementing a positive vision of equal justice through the
development of progressive legal theory and practice.
www.preserveaffirmativeaction.org provides professors, students, alumni, and concerned
individuals with tools to ensure that school administrators remain committed to
affirmative action.
Leadership Conference on Civil Rights/Leadership Conference Education Fund
http://www.civilrights.org/issues/affirmative/
This is a social justice website that maintains updated stories on affirmative action. In
addition, it provides historical information on the subject and other useful links.

National Organization for Women - Website on Affirmative Action
http://www.now.org/issues/affirm/
This is the link to NOW's website on affirmative action. The site includes speeches,
legislative updates, and NOW's report on affirmative action. See also the NOW
Foundation website on Affirmative Action in the Broadcasting Industry:
http://www.nowfoundation.org/communications/tv/affirmative.html
The Society of American Law Teachers
The Society of American Law Teachers (SALT) is America's largest membership
organization for teachers of law. “SALT has long been involved in supporting affirmative
action in legal education. Reports published with the organization's support have become
important tools in the ongoing efforts to encourage and maintain diverse student bodies
and faculties.”
http://www.saltlaw.org/affaction.htm
The University of Michigan
http://www.umich.edu/~urel/admissions/
The University of Michigan has an extensive and comprehensive website on the Grutter
and Gratz cases.

